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Abstract

Judgesselected by partisan popular electiems beleved to besubject togreater
political pressureghanare judges with greater independenc8tudying case outcomes to
test this belief requires accounting for case seledti@process through which cases are
selected for litigation. His article uses twdarge death penaltgase databases to explore
the effects of judiciapolitics and case selection on grantsedief from deathpenalties. We
find no substantial system-wide dence thastatejudicial election nethodsaffect case
outcomes. But individual states’ experiences confirnthe death penalty’s politically
charged character. Accounting for case selectiomegsured by statestes of obtaining
deathpenalties in murder cases, helpglain the pattrn of relief from deathsentences in
one datebasebut not inthe other. Thiscould be interpreted as evidence ttia federal
judiciary processedeath penaltgases unddesspolitical pressurehan state judges. We
also find that states witlarge death rows amot necessarilythe statesthat pursuecapital
punishment most vigorouslyCalifornia and Texas havarge deathrows. But California
obtains deatlpenalties at a lower rate perurder tharany othermmajor death penaltystate.
And Texas’ death-obtainingate is not noticeablgifferent from that in otherstates with
capital punishment.

I. Introduction

Several articles try to explain casetcomes based dhe politics of judicial selection
methods® Scholars usually hypothesize that judges selected by partisan popular elections
are subject to greater politiqatessure irdeciding cases thaare othefjudges. No class
of cases seems mommenable tosuch analysigshan death penaltgases. Strong
anecdotal evidence suggests a relation between the politics of selection methdelatiand
penalty appeal outcomes. Electoral removals of Chief Justice Rose Bird in California and
Justice Penny White in Tennessee wairectly linked todecisions incapitalcases. So
one expects judgewho must face voters to be moreeluctant tooverturn death
sentences.And a 1980s study suggestst states’judicial selectionmethodscorrelate
with capital appeal outcomes.

No study, howeveraccounts botlfior judicial politicsand case selection, tipeocess
through which caseare selectedor death penalty litigation. Yet the case selection
process cannot be ignored because it yields a set of casejuidication that is fairom

3 E.g., AndrewHanssen, The Effect of Judicial Institutions on Uncertainty and the Rate of
Litigation: The Election Versus Appointment &tate Judges, 28 J. Legal Studies (1999)
(forthcoming); M. Cohen, The Motives of Judges: Empirical Evidefnom Antitrust Suits, 12Int'l
Rev. L. & Econ. 13 (1992); V. Flango & Mucat, What Difference Does Method dfidicial
Selection Make?, 5 Justice Sys. J. 1 (1979).

4 John Gibeaut, Taking AimA.B.A. J., Nov. 1996, at 50, 51; Stephen B. Bright, Hanging the
Judge; Demagogues, Politicians Chip Awayla$. Court System, Ariz. Republic, June 8, 1997, at
H1; Maura Dolan, Rose Bird's Quekir Obscurity, L.A. Times, Nov. 15, 1995, at Al; Jeffrey L.
Kirchmeier, Aggravating and Mitigating Factors: The Paradox of TodAgkdtrary and Mandatory
Capital Punishment Scheme, 6 William & Mary Bill of Rights J. 345, 444-45 & n.(4828); text
accompanying notes 16, 25 infra.

5 Gerald F. Uelmen, Elected Judiciary, in Leonard W. Levy et al., Encyclopedia @fntleeican
Constitution 171 (Supp. 1 1992). This study shows meaningful differences between $edgeted
by executive appointment compared with judges selected by other methods. It shewsstamtial
differences between judges selected by various election methods.



a randomselection ofcase®. Effects based on judgegbolitics canonly relably be
detected if one accounts for how judges are assigned easkthe cross-section of cases
they adjudicate.

In death penalty litigation, the case selectmocess begins witlthe prosecutor’s
decision to seek the death penal§ome prosecutoraresaid to do so in virtually every
death-eligible case. Thatis, they seekhe death penalty ialmostevery case arguably
satisfying the criteria in their statetspitalmurderstatute. Othersexercise substantially
more discretion? These differenceshould lead to interstate variation in the death-
worthiness of cases courssljudicate. For example, consider two prosecutors. One
prosecutor only seekhe death penalty icases involving defendantgho have been
previously convicted ofmurder, been released, anchurderedagain. Thesecond
prosecutor seekdeath in everypossibledeath-eligible case.While acknowledging the
difficulty attending anyformal definition of death-worthiness, we regatte first
prosecutor’s collection of capital cases as being, on average, death-worthyhan the
second prosecutor’s collection of capital cases.

Variation in the rates at which prosecutors seek death perthlie®ught tanfluence
the rate atvhich courts overturrcapital sentences. A prosecutatho seekgshe death
penalty in every possible case will, on average, submit for judicial review a class of cases
that is less death-worthy than a prosecutor who sbekdeath penaltgnly in the most
egregious of the eligible cases. The group of less death-worthy cases ought to be subject
to more frequent reversal than a more selectively chosen group of cases.

In theory, case selection could frustrate effortddtect politicaleffects. Life-tenured,
fully independent judgesiay challenge death sentences infrequently becausestreg
in a jurisdiction in which prosecutoese highly selective about tliases in whichthey
seek death. Conversely, judgsslected in highly partisan electionsay reverse a
significant number of death sentences because prosecutors in their jurisshciolittle
restraint in seeking the death penalty.

Judicial selection politics functions against this background of case selection. Two
aspects ofudicial selection politics’ ipact areworth separating. The first focuses on
interstate differences in death penalty case processing. Methetdgeojudicial selection
are believed to correlatgith death penaltputcomes. The more independent the state’s
judiciary, themore likely the judiciary is to strictly review deatbentences. A second
aspect of selection politics relates to possible differences between state anduddesal
Unlike the judges in states withmany death penalties, the federal judiciary has
independencérom the electoraprocess. Whether or natterstate differences exist in

6 Theodore Eisenberg & Henry S. Farber, The Litigious Plaintiff Hypothesis: Saktion and
Resolution, 28 Rand J. Econ. S92 (1997).

7 Orley Ashenfelter, Theodore Eisenberg, Stewart Schwab, Politics and the Judiciary: The
Influence of Judicial Background on Case Outcomes, 24 J. Legal St2&ire81(1995); Richard L.
Revesz, Environmental Regulation, ldeology, and the D.C. Circuit, 83 Va. L. Rev. 1717 (1997).

8  Tina Rosenberg, The DeadlieBtA., N.Y.Times, July 16, 1995, § 6, p. 2PPhiladelphia’s
district attorney seeks death virtually as often as the law will allow). But see David Baldus, George
Woodworth, David Zuckerman, Neil Weiner & Barbara Broffitt, Arbitrariness and Discrimination in
the Use of the Death Penalty: The Philadelphia Story, 83 Cornell L. Rev. __ (1998) (forthcoming).

9  For evidence of intrastate variation in prosecutorial death-seeking behavior in Georgia, see
David C. Baldus et al., Equal Justice and the Death Penalty 120, 122, 125 (1990).



capitalcaseprocessing, we mighéxpect federajudges to be morevilling to question
death sentences than state judges.

This article uses two databases to explore factors affegtargs of relief frondeath
penalties. One is outatabase of approximateB00 appeals of death sentences decided
from 1995 to 1997. It consists solely difect appeals icapitalcases and is limited to
state courts. The second database is the Bureau of Justice Statistics’ (“BJS”) database of
all personssentenced to deatftom 1973 to 19939 It includes information about
whether a defendant obtained relief from a death sentencesotlihee of relief could be
federal or state court but the databdees notrevealwhich courtsystemacted to grant
relief.

Accounting for case selection, as measured by states’ rates of obtainingetedties
in murder cases, helps explain the pattern a#frelom death sentences in tiBJS data.
The rate atvhich prosecutorgbtain death sentencesongly correlates withthe rate at
which relef is obtainedrom thosesentences. But case selectimes nothelp explain
the pattern of reversals state court death penalty appdatsn 1995 to 1997.That is,
we find no correlation between states’ rates of obtaining death penalties arwbsitte
reversing capital convictions or sentences.

Furthermore, we find little evidence that statesthods ofselectingjudgescorrelates
with outcomes ofdeath penaltycases. The first aspect ofjudicial selection politics,
interstate variation in relidfom death sentencedpes not depend amode of judcial
selection. The absence siich acorrelationholds whether or not oreccountdor case
selectiont! And the absence of correlation holds for both the BJS dattharsiate court
appellate case data.

Although we find no system-widevidence of the effect of state judicial election
methods oncaseoutcomes, developments individual states daconfirm the death
penalty’spolitically charged characterBut the pattern of challenges to individisthte
justices, and theesponses manifested death penalty adjudication, are not readily
explained by the conventional belief thastices aremost vuherable in states with
partisanjudicial elections. For exampleCalifornia is generally not classified asstate
with partisan judicial elections yet death penalty politics playedmajor role in
reconstituting itssupremecourt!2 So interstate differences in death penalty case
processing are not readily explicable by judicial selection methods.

We find indirect evidence that the federal judicignyocessesleath penalty cases
differently than statgudges. The correlation in theBJS data betweerstates’ death-
obtaining behavior and reliefrom death penaltiessuggeststhat death penalty
decisionmakinghatincludes the federal judiciary reflects differences in the underlying
death-worthiness of case3he absence aduch acorrelation in the state couappellate

10 U.S.Dept. of Justice, Bureau of Justice Statistics, Capital Punishment irUtlieed States,
1973- 1995, produced and distributed by Inter-university ConsortiomPolitical and Social
Research (No. 6956 1997).

11 But a significant correlation obtains if omecharacterizesOhio from a nonpartisamlection
state to a partisan election state. Excluding Ohio, themmtieven a near-significant difference.
See text accompanying note 70 infra.

12 Text accompanying note 25 infra.



data could be interpreted as evidenc@mafssure to affirndeath penaltgases with less
attention to their death-worthinelss.

Studying states’ varying death-obtaining behavior alfers a newperspective on
states’ overaltapitalcase behavior. In particular, states with large deatfs are not
necessarily the statélat pursuecapital punishment most vigorouslyCalifornia and
Texas have large deatbws. But California obtains death penalties alower rate per
murder than any other majdeath penalty stateAnd Texas’ death-obtainingate is not
noticeably different from that in other states with capital punishment.

One caveat is in order. Appellgtelges of coursare not free taeversecapital case
convictions or death sentences based on personal notions of death-worthiness. They are
constrained by the requirement that therdelgal error. We assumthat the tendency to
detect legakrror isrelated tosome underlying notion of death-worthiness, though not
solely determined by perceived death-worthiness.

Part 1l of thisarticle documentsrecentcampaigns to oust judges based thair
decisions in death penalty cases. These campaigns suggest that judges subject to partisan
elections will be reluctant to question death sentences.lIPaxplainsour methodology
for exploring the relation amng judicial elections,states’ death-obtaining rates, and
judicial review of capital cases. Part IV reports our empirical results.

[I. Campaigns to Oust Judges Based on Death Penalty Decisions

Several initiatives haveought to unseatatesupremecourt judges because tieir
votes in capital cases* The most prominentrecent campaign involvedformer
Tennessee Supreme Court Justice Penny White. Ms. Whitappasited to the state’s
highest court in 1995. She participated in only one capital case duriegghtgen month
tenure on the courgtate vOdoni>-a case in whiclthe defendant’s death sentence was
unanimously reversedd. Justice White did not author the court’s opinion and a review of
the Odomdecision revealshat reversal of thedefendant’'s death sentenffdas murder
convictionwas affirmed) was mandated by previouskisting state lavwwhich Justice
White had no role in creatirig.

13 We also have data on about 58fite post-conviction appeals. Including thewould not
change the results reported here. We exclude state post-conviction aotivayse states’ do not

all issue opinions in such cases. Appeals in Missouri death petwdts often are described as
appealsfrom post-conviction proceedingskE.g., State v. Butler,951 S.W.2d 600, 601 (Mol997);

State v. Kenley, 952 S.W.2d 250 (Mo. 1997). But they are more in the nature of direct dppeals
denials of post-trial relief and not true post-conviction proceedings. We thereforethess
Missouri cases as direct appeals.

14 Many of these efforts are described in more detail in Stephen B. Bright, Political Attacks on the
Judiciary: Can Justice be Done antifforts to Intimidate and Remove Judgdsom Office for
Unpopular Decisions? 72 N.Y.U. L. Rev. 308 (1997); Stephen B. Bright & Patrick J. Ketundges

and the Politics of Death: Deciding Between the Bill of Rights and the Next Electiddajiital
Cases, 75 B. U. L. Rev. 759 (1995).

15 928 S.w.2d 18 (Tenn. 1996).

16 |d.; see also Gibeaut, supra note 2.

17 Among the grounds relied dor reversal were at leastvo violations or misinterpretations of
express statutory commands. The State relied on an aggravating circumstarfiocghsiet Tenn.

Code Ann. § 39-13-204(i)(8), which allows imposition of a death penalty upon a finding“that
murder was committed by the defendant while the defendant was in lawful custody or in a place of



But her retention election came soon after@demdecision, and theew Republican
Governor of Tennessee—Justice White was appointed by a Democrat—in conjunction with
several victim’s rightgroups,orchestrated a high profile campaign to unseat Justice
White because of her concurring voteQdom Justice White wasttacked as putting
“the rights ofcriminal before theights of victims,”and as believinghat “repeatedly
raping and stabbing to death a 78 yearwatonan wasn’t heinous enough fitve death
penalty.18 It worked and Justice White wast retained. Since then oth@members of
the Tennessee Supreme Court have annouhe¢dhey willnot stand for reelection?®
The Governor of Tennessegas askedafter Justice Wite’'s defeat if a judgeshould
“look over his shoulder” when making decisions. He responded: “I hop so.”

Texas went through a similar experience in 1994. A Texas Court of Criminal Appeals
decision reversing a high profilgapital case led theChairman ofthe state Republican
Party tocall for a takeover of the coutt Voters answeredhe call asRepublican
candidatesvon every position thewought onthe court. One of the new judges was
Stephen W. Mansfield, who caaigned forthe court orpromises of expansion of the
death penalty, greater use of the harmless-error doctrine, and sanctions for attorneys who
file “frivolous appeals especially in death penalty cages.”

In 1992, Mississippi Supreme Court Justieanes Robertson walefeated irhis re-
election bid. The central issue in the campaign was the death peQakyadvertisement
used by his opponents urgdie citizens ofMississippi to “voteagainst Robertson
because he’s opposed to the death penalty and he wants to let all thesg@édpleHis
opponent inthe Democratic primary ran as a "law and ordmmdidate” with the
endorsement ofhe Mississippi Prosecutors Association. Heclared thatRobertson

lawful confinement or during the defendant&scape from lawful custody or from aplace of
confinement.” TheOdomcourt held that arscapeewhoseescape had been completads not
covered by the escape provision in the statute. 928 S.W.2d at 27. The court also held ttit the
court erred in refusing to admit, avidence in mitigation, psychological testimony about the
defendant’s personal and psychologidabtory. This refusalcontradicted a Tennessesatute
plainly contemplating testimony about the defendants’ background history. Id. at 27-28.

18 Stephen B. Bright, Is Fairness Irrelevant?: The Evisceration of Federal H@bgassReview
and Limits on the Ability of State Courts to Protect Fundamental Rights, 54 Wash. & Lee L. Rev. 1,
11 (1997).

19 |d.

20 paula Wade, White’s Defeat Poses Legal Dilemmdaw is a Replacement Justic®icked?,
Com. Appeal (Memphis, Tenn.), Aug. 3, 1996.

21 Janet Elliott & Richard Connelly, Mansfield: The Stealth Candidatis; Past Isn't What It
Seems, Tex. Law., Oct. 3, 1994, at 1, 32. Thee was Rodriguez ®tate, 848 S.W.2d 141 Tex.
Crim. App. 1993).

22 John Wiliams, Election'94: GOP Gains Majority irState Supreme Courtlouston Chron. ,
Nov. 10, 1994, atA29. Ironically, it turned out that Judge Mansfield had misrepresentegrius
background, experience, amdcord and after winning thelection was deemed dmnqualified
success.” Jane Elliot, Unqualified Success: Mansfield’s Mandate; Vote Makes afdCaderit
Selection, Tex. Law., Nov. 14, 1994, at 1.

23 Symposium: Politics and the Death Penalty: Can Rational Discourse and Due Process Survive
the Perceived Political Pressure?, 21 Fordham Urban L. J. 239, 281 n. 4 (1994).



thoughtthat “a defendanivho ‘shot an unarmepizza deliveryboy in cold-blood’ had
not committed a crime serious enough to warrant the death pettalty.”

Chief Justice Exum of the North Carolina Supreme Court was opposed because of his
anti-death penaltyiews2> He wasforced to fight back with statistics outlining the
number of cases in which Imad voted taaffirm the death sentencevhile he was re-
elected once, he announced that he wouldumoagainwhen hiscurrentterm expired in
199826

Perhapghe best known othese incidents occurred in California. In tinéd-1980s
three members ahe CaliforniaSupremeCourt—including Chief JusticRose Bird--lost

24 David W. Case, In Search of an Independent Judiciary: Alternatives to Judicial Elections in
Mississippi, 13 Miss. C. L. Rev. 1, 15-20992); Death Penalty Caused Judge's Fall, Crifay,
Greenwood Commonwealth (Miss.), Mar. 13, 1992, at 3; Incumbent Robertson Defeated, Greenwood
Commonwealth (Miss.), . 11, 1992, at 1; Carole Lawes & Beverly Kraft, High Coiutige
Coddled Criminals, Critics Say, Clarion-Ledger (Jackson, Miss.gy. M3, 1992, at 1B. The
resolution of the prosecutors association asserted that Robertson's opponent "best represents the
views of the law abiding citizens" and "will give the crime victims and the good, honest and law
abiding people of this state a hearing that is at least as fair as that of the criminal inbchukel
death penalty, and other serious criminal cases." Case, supra, at 16 n.108.

Robertson was particularly criticizefor a concurring opinion maintaining that the Eighth
Amendment to the United States Constitution did not permit the death péoratgpe wherehere
was no loss of life, a position conclusively established by the United States Supoaemieyears
earlier. Coker v. Georgia, 433 U.S. 584 (1977). Justice Robertson was also \dlifididsenting
opinions in several cases that the Supreme Court subsequently reversed.

25 Joseph Neff, Exum Retiring as Chief JusticeEad of Year, The News & ObserverRaleigh,

NC, July 28, 1994,at Al, 1994 WE582854. On Chieflustice Exum’s death penalty views, see
N.C.’s Top Judge Blasts DeatRenalty, The Atlanta Journal-Constitution, June 15, 1994, at A3,
1994 WL 4447120.

26 When asked if elected justices can survive if they sometiovesturn deathsentences, heaid

“l think they can, but | believe it is becoming more and more difficult.” Symposium, supra note 21,
at 270.

For example, in his campaigior reelection to the Nevada Supreme Court, Jus@ité Young
“formed a highly-visible politicalalliance with the State's attorney generalyho in numerous
campaign advertisements publicturged all Nevadans' to votdor Justice Young.” Nevius V.
Warden, 944 P.2d 858, 860 (Nev. 1997) (Springer, J., dissentindystice Young rancampaign
advertisements proclaiming that he had a “record of fighting crime” which included voting to uphold
the death penalty seventy-six timetd. Young wasreelected. A condemned man whosase
came before the court moved to recuse Judf¢mung because the state was represented by the
attorney general. During theendency of the case, Justid®ung had“repeatedly published his
appreciation of the attorney general’s support and how much he ‘welcomed her suppbecause
of the attorney general’s ‘role as the State’s top law enforcement officer.” Id.

Nevertheless, the Nevada Supreme Court denied the motion to disqualify Jmtiog. Id. at
859 Justice Springer dissented saying:

“Tough on crime” claims made by judges in election campaigns are so common in
Nevada as to go almost unnotice@ur judicial discipline authorities customarily
ignore this kind of judicial misconduct once the judge becoretected or
reelected. It goes beyond “tough on crime” for a judge to claim that hécisrae
fighter,” especially when, on top of this, the judge identifies his prinagpattion
supporter as being the State’s attorney general. Judge are supposeidgirmge
crime not fighting it. Id.



their jobs in a retention election dominated by the death péialiyie Governor was an
active participant in the ultimateuccessful attempt t@place thgudges, and went so
far as toindicate totwo members ofthe court that hanay changehis mind about
opposing them if they voted to uphold makeath sentencés. After the courtreversed
several other capital cases, the governor carried out his #heead, successfully opposed
the retention ofall three members ofthe CaliforniaSupreme CouR® Today, the
California Supreme Court has a high affirmance rate in capital ases.

Pressure on the judiciary can be more subtle. In Soatblina,for example, judiial
elections had never been politicized. No sitting justice of the Stgdeeme Court had
been challenged since 18%3However, when JustiCBoal-the stateourt’s first female
justice—stood fore-election in1995, she wasttacked as a liberal judgeho was*“soft
on crime.?3 Republicanswho had recently gained control of the stat®ude of
Representatives, encouraged a state trial judge to run against Justide Whelle Justice
Toal was ultimately successful in herre-election bid, the process had become
politicized3> Furthermorethe new state Attorney Generatlected in1994—aformer
prosecutor who sent eleven men to death row—was elected on the basis of his strong pro-
death penaltywiews. Both in his campaign and following hagection, he attacked the
state and federal courts for the lack of executions in South Carolina. Heheadelely
publicized commenthat South Carolina'sleathrow wasone of thesafest places in the
state because tlmurts,that is, the statecourts, reversed so mameath sentences on

27 Scott Wiener, Popular Justice: State Judicial Elections and Procedural Due Proddasy. 3.

R.-C. L. L. Rev. 187, 199 (1996). Chigfistice Rose Bird, Justice CriReynoso,

and Justice James Grodin all lost their re-election bids.
28 | eo C. Wolinsky, Governor's Suppddr 2 Justices Tied to Death Penalty VotésA. Times ,
Mar. 14, 1986, at 3. The Governor hatteady decided that Chief Justice Rose Bird had to be
replaced because of her “anti-death penalty voting pattern.” The governor had initially indicated he
might oppose Justice Mosk, but in 1985 Justice Mosk votedffion several deathpenalty
convictions and the governor indicated he supported Mosk’s retention. John T. Wold, The Defeat of
the California Justices: The Campaign, The Electorate and the Issue of Judicial Accountability, 70
Judicature 348, 349 (1986).
29 Henry Unger, Will Vote Against Grodin, Reynoso, DeukmejBays, L.A. Daily J. , Aug. 26,
1986, at 1.
30 Frank Clifford, Voters Repudiate 3 of Court's Liberal Justices, L.A. Times , Nov. 5, 1986, pt. 1.
31 Gerald F. Uelmen, Crocodiles in the Bathtub: Maintaining the Independence ofSSiateme
Courts in an Era of Judicial Politicization, 72 Notre Dame Law Rev. 1133, 1135 (1997).
32 Robert Tanner, “Ervin says he was Waived off Toal Challenge,” AP 1995 WL 6752386 (Dec. 11,
1995).
33 |d. Justice Toal was alsoriticized for her actions on behalf of an inmate fgp parole. Gary
Karr, Panel Avoids Vote, Tries to find facts on Toal Parole letter, (AP), 1996 WL 5364574,
34 Jesse Holland, South Carolina Bar finds Toal, Ervin Highly Qualif{éd®), 1996 WL 5361501
(Jan. 11, 1996).
35 Justice Toal’s re-election difficulties came on the heels of the failed Supreme Court bid of Victor
Pyle. Judge Pyle, a conservative law aomer state trial judge, was widely considered the
frontrunner for avacant spot on the South Carolina SupreGuart. However, hiscampaign was
derailed because of a temporary restraining order he entered preventing anti-abortion pfodestors
picketing within one hundred yards of an abortion clinic. Judge Pyle’s decision was based on
controlling Supreme Court precedent but after his decision indhs® became an issue, House
republicans stated his campaign was ‘dead in the water.” He withdrew from the race.



technicalities® The Attorney Generalwas also instrumental ieliminating federal
funding for death penalty resource centers, organizatishikh representedndigent
death sentencethmates’” Furthermore, when &deral district court judge granted
habeas corpus ref in a capitalcase, theAttorney Generalvas integrally involved in a
well publicized effort to have the judge impeacPedde made remarkthat “justice has
been mocked” and used the case as an examfie oleedor “dramatic reform” of the
death penalty systefi. The message to South Carolina’s state judges fnisrseries of
events was unmistakeable: reverse capital cases at your ow peril.

I1l. Methodology and Descriptive Statistics

These capital punishment-related campaigns against judgeleaclgydges subject to
partisan elections to bmore reluctant than othgudges to questiorapital convictions.
By partisan elections, we mean elections in which political parties are directly involved in
the selection of candidatés. We rely on traditional classifications of states as having
partisan or nonpartisan electiofs.

36 Lisa Greene, Cuts Target Inmates’ Defenders, Bhate, Aug. 25, 1995. He was quoted as
saying: “I really think it is much safer to be on Death Row than to b#&izen of SouthCarolina.”
Lisa Greene, Condon: Crime Fighter or aspiring politician, The (Columbia, Stat¢, Sept, 9,
1995.
37 d.
38 Chuck Crumbo, Killers granted new trial, The (Columbia, S.C.) State, Aug. 29, 1996.
39 |d.; see also, Michelle Davis, Death Appeal finds life, The (Columbia, S.C.) State, Aug. 4, 1997.
40 Although this article focuses on state appellate courts, the politics of death also play out at the
local and trial court levels. For example, Judge Norman Landford, a judge in Harris Cbexas,
granted state habeas corpus relief in one capital case. The outraged District Attorney convinced one
of his assistants toun againstLandford; theassistantwon. Mark Ballard, Gunning for aJudge;
Houston’s Lanford Blames DA.s Offider his Downfall, Tex. Law., April 13, 1993, at 1. Bouth
Carolina, one state trial judge presiding over a state post-conviction relief action remarked to
counsel that he knew the conviction was legally invalid but that he had decided “to fetdéral
boys take care of it.” Anothestate judge in a post-conviction relief action denied relief dautt
counsel a letter stating that “Edward Lee Elmore may well be innocentappellate court may
agree with one of your arguments.” (Letter on file with the authors.)

In Georgia, almost all of the state habeas corpus petitions are heard by two elected superior court
judges in Butts County, Georgia, the county where deathis located. These judges hawever
once granted relief in a death penalty case. Of the cases reviewed by these judges, federal courts
have found constitutional violations in over half of the cases. Symposium, The Death Penalty in the
Twenty-First Century, 45 Am. U. L. Rev. 239, 285 (1995). stmtes where trial judges have the
power to override jury recommendations in capitakes, thapower is almost alwaysxercised in
favor of imposing a death sentence. In Alabaroa,example, judges impose a death sentence ten
times as frequently as they override a death recommendation. Uelmen, sudrb4lat One
Alabama Judge sought reelection with the campaign slogan: “Some complain that he’'s too tough on
criminals, AND HE IS. .. We need him now more than eve€dmmittee to Re-elect Judge Mike
McCormick, Birmingham News, Nov. 4, 1994, at 4C (advertisement).
41 E.g.,Comment, Samuel L. Grimes, “Without Favor, Denial, or Delay”: \Wbrth Carolina
Finally Adopt the Merit Selection of Judges?, 76 N.C.L. Rev. 2266, 2273 (1998).
42 For categorization of state electoral systems, see Stephen P. Garvey, Capital Punishment and
State SupremeCourt Activism in the UnitedStates: Prospectdor Dialogue 132 (M. Phil.
dissertation,Oxford University 1989); Hanssen, supra note 1 (figure 1). Traditictessifications



To testhypotheses abouhe relation between judicial selectiomethods anctapital
caseoutcomes, one needs a measurghefoutcome ofcapital case appeals or other
efforts toobtain relieffrom death sentences. Btliat measure should bevaluated in
light of the process by which casa® selectedor capitaltreatment. Consequently, one
needs not only a measureaapital caseoutcomes, but also a measurehofv cases are
selected for capital punishment treatment.

A. Measuring States’ Death-Obtaining Behavior

To assesselection ofcases foicapitaltreatment, onevould ideally like toknow the
death-worthiness okach potential capitatase considered byrosecutors and the
prosecutors’ decision whether to seddath. But welack case-leveknowledge of
individual murder cases; we do rlatow the details of each case thagpr@secutor may
have considered for capital treatment. So we cannot independsséigsvhether cases
warrant seeking death sentences. Second-best methods of measuring will have to suffice.
To construct indices of death-obtaining behavior, we need estimatés wiimber of
potential death penaltyases and othe number ofdeath penaltiesmposed. These
indices can then based to construct a measure adath-obtaining rates thailows
interstate comparisons.

1. The Number of Potential Death Penalty Cases in Each State

We usethe number of murders ieach state as@oxy for the number of possible
death penaltgases. Acrucialassumption igshat thenumber ofdeath-eligiblemurders
correlates with the number of murdershe correlation need not be perfect, bugught
to be substantial. The FBI's Uniform Crime Reports indicate the number of murders for
each state for each ye/drThe murder data are considered to be antbaegost reliable
data in the Uniform Crime Reports.

2. The Number of Capital Sentences in Each State

are sometimes suspect. Comment, Nicole C. Allbritain, One Step Closer to Merit-Badiedal
Selection: Ohio’s New Limitations on Judicial Campaign Contributions and Expenditures, 64 U. Cin.
L. Rev. 1323 (1996) (Ohio'sudicial elections are officially classified on nonpartisan but are de
facto partisan elections). The most independent judiciaries tend not to be in statssibsitmtial
numbers of death penalties. Grimes, supra note 39Q2@i1-72 nn. 45-47listing states with
appointed judiciaries).

43 U.S. Dept. of Justice, Federal Bureau of Investigatiodniform Crime ReportingProgram,
Supplemental Homicide Reports, 1996, produced and distributed by Inter-university Consortium for
Political and Social Research (No. 9028 1998). We relied on the same FBI data for eablackear
through 1985.

44 John J. Donohue lIl, Did Miranda DiminidPolice Effectiveness?, 50 Stan. L. Rev. 114753
(1998) (citing David Cantor & Lawrence E. Cohen, Comparing Measures of Homicide Trends:
Methodological and Substantive Differences in the Vital Statisticenmiform Crime ReporfTime
Series, 9 Soc. Sci. Res. 121 (1980)). But seehdkl Maxfield, Circumstances in Supplementary
Homicide Reoprts: Variety and Validity, 27 Criminology 671, 675¢8389); Jonathan R. Sorensen

& James W. Marquart, Prosecutorial addry Decision-Making in Podfurman Texas Capital
Cases, 18 N.Y.U. Rev. L. & Social Change 743, 762-63 (1990-91) (noting probletwgpppiemental
Homicide Reports data).



Given eachstate’s number ofmurders, weneedmeasures oéach sates’ number of
death penaltie® We assumdéhat different rates of obtaining deaéntences correlates
with differences intrial level behavior, and not solely with different underlying
distributions ofthe death-worthiness of murder case$he trial levelprocess involves
decisionmaking by prosecutors, judges, and juriesntéfstate variatiomxists in these
groups’ behavior, appellate courts will review sets of cases with vaemets of death-
worthiness fromstate to state. Wsuspecthat the greatest variant in trial level death-
obtaining behavior igprosecutors’ differences itheir propensities to seetke death
penalty46

State law could alsaffect death-obtaining ratesFor example,some states are
regarded as having death penalty laws that make it easier to obtain death sentences than in
other state4’ States with lawshat facilitateobtaining death penaltianight generate a
less death-worthy set of cases for appellate review.

We rely on the BJS data for the number of persmmenced to death in each state in
each year. Portions ofthat datacovering different time periodare used for our two
different database®BJS and appellateopinions). Forthe BJS datacovering relieffrom
death sentences, we cumuléte number of personsentenced to deaffor the years
1985 to 1994. This yields the total numberdeath sentences obtained dgch state for
the those years. For the appellate opinion data, we useithieer of BJS-reportedeath
sentences fothe period1994 to 1996. The time periodsarechosen to coordinate with
the periods covered by the BJS ampellateopinion databases, describedniore detail
below.

3. States’ Death-Obtaining Indices

We combine our measures of the number of possible death cases (as measured by the
number of murders) and the number of death penalties to compute states’ death-obtaining
rates. For the BJS data, we divide theaumber of personseported by thdJS tohave
been sentenced to death in each state from 1985 through 1984 riymber of murders
in the statepased orthe 1985 to 1994 Uniform Crime Repordata. For the appellate
opinion data, we divide the number of persoorted to have been sentencededath
from 1994 to 1996 byhe number of murders ithe statepased on 1994 to 1996 FBI
Uniform Crime Reports.

B. Measuring Relief from Death Sentences
We use two measures of relief fradeath sentenceOne is based othe outcomes

of capital sentence appeals reported in our database of statappelidteopinions. The
other is based on relief rates reported in the BJS capital punishment database.

45 A more complete model would account not only for states’ death-obtaining behavior but also for
their death-seeking behavior. Measuring death-seeking behavior requires knowinglimtethe
number of cases in which prosecutors sought death, regardless of case outcome.

46 prosecutors who consistently seek death in less death-worthy groopsesthould have lower

rates of capital sentences at the trial court level. But some less death-sasts/ will survive the

trial process.

47 Baldus et al., supra note 7, at 235-36.



1. The BJS Capital Punishment Database

The BJS tracks every person who is or has been under a senteleatho$incel 973.
The available data are curréhtough 1995 andontain6,228 observatior®$. To avoid
the effects of earlywists and turns irthe postfurman v. Georgi® modern death
penalty era, we limit thesample to those defendargentenced aftei98450 This
matches the defendants being considered for potential relief from death sentences with the
time spancovered by th&Jniform Crime Reports murdeftata we rely on taneasure
death-obtaining behavior. Since the reliafedare currerthrough 1995there is a one
year lag in thaneasure of murdersThis allows cases to become rifee relief during
the time period covered by the BJS data. We further tirisample tahe 21 states in
our appellateopinion database. These selectmiteria yield 3,046 observations in the
BJS data.

The BJS data come from the prisons in which inmatebelcteas part of the National
Prisoner &tistics program?! The data includenformation on inmates whoseéeath
sentences were removed. fHrticular interest isnformation abouthe reason for an
inmate’s removal from being classified as under sentence of deattBJBdata include
among the reasons for removal whetheapital sentencesas declared unconstitutional,
whether acapital sentencavas overturnedand whether both a conviction amdpital
sentence were overturngd.We define a variablérelief,” meaning relief from aleath
sentence, to equal oméhenthesereasons for removalre present. We defineelief to
equal zerowhen a prisoner, remains aeathrow, wasexecuted, or diefrom other
causes while on death row.

2. The Appellate Case Sample

Our appellate cassample consists oévery direct appeal of a death penalty case
available on Westlaw for the three-year period 1995 to 1997 for 26 stEtesstatesre:
Alabama, Arizona, ArkansasCalifornia, Connecticut, Delaware, Florida, Georgia,
lllinois, Indiana, Kentucky, Louisiana, issouri, Mississippi, Nevada, Nelampshire,

New Jersey, North Carolina, Ohio, Oklahoma, Pennsylvania, South Carolina, Tennessee,
Texas, Utah, and Virginia. These stasesountfor 3,112 ofthe 3,208 (97.0percent)

48 BJS, supra note 8, at i. The same defendant may comprise more than one observation in the
data. These defendants presumably were reméreed death row reentered after aesentencing
proceeding or a subsequent conviction and death sentence. In counting the nundieathof
sentences in each state, we limit each defendant toobservation. In the regressionodels
reported below, we account for the possibility of multiple observations of individual defendants.

49 408 U.S. 238 (1972).

50 |n Gregg v. Georgia, 428 U.S. 153 (1976), the Court approved several new death geattys

on the grounds that they addressed the problems of arbitrariness and discrimination identified in
Furman By 1983, in cases such as ZantStephens462 U.S. 862 (1983) andarclay v. Florida,

463 U.S. 939 (1983), the Court had dismantled “most of the procedural restrictionswirat
imposed on capital sentencing @®yreggand the other 1976 death penalty cases.” Samu@réss

& Robert Mauro, Death and DiscriminatiolRacial Disparities in Capital Sentenciri$-14 n.30
(1989).

51 BJS, supra note 8.

52 BJS, supra note 8, at 10.



state prisoners under sentence of death as of December 3%,1886dropConnecticut,
Delaware, New Hampshire, New Jersey, and Utah cases from our apgediatenalysis
because these states have too few death penalty cases to permit meaningful analysis. This
leaves 21 states in the state appellate case sample.

We used searcterms broad enough tdentify capitalcases ineach state. We and
research assistants recorded information aleach case. Theformation recorded
includes whether the case involved a resentencing.

To compute a state’s reversate in capitatases, we dividéhe number ofappellate
cases in whiclhe defendant achievexbme success biyie number ofappellatecases
found. Success is not a self-defining term in assessing litigatitins possible to have a
death sentence vacated on appeal, have the case remanded to a trial court, and have a death
sentence imposed again. At the end of such a process, the defendant mbgthes odf
than at the beginning, except for the delay, which is itself a nontrivial benefpirisoaer
under sentence of deatlror defendants withmorethan one appeal in the database, we
used the most recent appeal. Thus, for example, if a defendanttonviction were
affirmed by an intermediate appellate court and a stgbeeme cort, only the latter case
is retained. We do not otherwiiace eacltase’s subsequent history. Ve taking a
snapshot of the process as of a substantial (three year) period of time.

We define success to exist (a reversal to have occumeet) the defendanbbtains a
ruling that precludes imposition of a death sentence unless further action is taendy
court. So reversals of convictiomemands for hearings @pecificissuesyvacation of
death sentences, aneilmands foresentencing are defendauccesses. Complications
arise when both parties appeal or witem state appeals. We lingtr analysis to cases
in which the defendant’s appeal seeks relief from a death sent€hos, appeals by the
state are not included.

Using the 1995 to 199a&ppellateopinion dcaitamatcheshe defendants’ appeals being
considered for reversal withe time spancovered by the Uform Crime Reports 1994
to 1996 murder data, with a one year lag in the measure of murtleesone year lag in
the measure of murders allows the cases to becpeéor adjudicationduring the time
period covered by the appellate data.

Important differences exist betwetre BJS-based measure obtaining relieffrom
death sentences and threeasure based on oteportedappellateopinions. First, the
reported opinions cover the years 1995 to 199fe BJS datatry to includeall persons
on deathrow, and any relief they obtainedhrough 1995. Differences ithe two
measures ofapitaldefendansuccessatesmay resultfrom events relating to a state’s
capital defendant populatiofor only one ofthe time periods. For example, single
Supreme Courtasemay have required reversal ghany convictions within astate
before 19955 The casanay lead to aburst of death penaltyeversals before 1995,
followed by a period of low reversals after 1995.

Second, our opinion data are limited to state courts.ak&primarily interested in the
effect of judicial selection methaatross states ariderefore do no include federal cases
among opinions read. The BJS data include relief from death sentences btatsotind

53 Tracy L. Snell,U.S. Department of Justice, Bureau of Justice Statistics, Capital Punishment
1996, at 6 (December 1997) (Table 5).

54 See Theodore Eisenberg & Stewart J. Schwab, What Shapes Perceptions of the Federal Court
System?, 56 U. Chi. L. Rev. 501, 517 (1989).

55 McKoy v. North Carolina, 494 U.S. 433 (1990).



federal courts. The BJS data do not allow one to distinguish between relief granted by the
two court systems.

We thushave measures of botlkrial level death-obtainindgehavior in a state and
measures of defendantappellateand othersuccess inobtaining relief from death
sentences. Thesmeasures should bpositively correlated. Theppellate rate of
reversingdeath penaltgases should befanction of how liberally the stateseeks and
obtains death in murder cases. Istate thabbtains death sentencesatively often (as
measured by a higlhatio of death penalty direct appealsntarders),thereshould be an
increased chance of reversal. A high death-obtawtegshould mearthat weaker (less
death-worthy) cases are brought. Reversals should come at a higher rate.

A caveat about the use of appellate opinions is in order. Opinionstriabtevel and
appellatemay not be representative @l underlying case® For example, published
opinions in cases involving punitivdamages awardsave systematically highewards
than themass oftrial level punitive damages casethat do not result in published
opinions®’ But this concern isess of a problem imleath penaltcases than in other
classes of cases. Botbhmmon sensandsomeevidence indicate théittle selection of
cases is at work in the decision to appeal a death sentence. A person condedeattd to
haslittle to lose by appealing. And rates of appeal in death penalty habeagus
proceedings are by far the highest of any area of law for vihecAdministrative Office
of U.S. Courts maintains d&t&.

Table 1 summarizes the sources of data used in this study, as described lih Rarts
and Ill.B. It separateshe sources by our twadlifferent studies ofdeath penalty
adjudication, the BJS data and our appellate opinion data.

Table 1. Data Sources for Numbers of Murders, Death Penalties,
Death-Obtaining Rates, and Relief Rates

study based on numbef murders number of deathdeath-obtaining rates relief rates

penalties
BJS data FBI data 1985-94 BJS data 1985-94 murders/death penalties BJS data 1985-95
appellate opinion  FBI data 1994-96 BJS data 1994-96 murders/death penalties appellate data 1995-
data 97

C. Descriptive Statistics

56 Theodore Eisenberg & Sheri Lynn Johnson, The Effects of Intent: Do We KnowLidgai
Standards Work?, 76 Cornell L. Rev. 1151 (1991); Theodore Eisenberg & St8aofamab, What
Shapes Perceptions of the Federal Cdiystem?, 56 U. Chicago LRev. 501 (1989);Peter
Siegelman & John J. Donohue Ill, Studying the Iceberg from Its Tip: A Comparison of Published and
Unpublished Employment Discrimination Cases, L24v & Soc'y Rev. 1133 (1990) (eomparison

of published and unpublished cases reveals substantial differences between them); Vicki Schultz &
Stephen Petterson, Rac&ender, Work and Choice: An Empirical Study of the Lack of Interest
Defense in Title VII Cases Challenging Job Segregation, 59 U. Chi. L. Rev. 1073 (1992).

57 Theodore Eisenberg & Martin T. 8lIs, The Predictability of Punitive Damagésvards in
Published Opinions, the Impact 8MW v. Goreon Punitive Damages Awards, am@recasting
Which Punitive Awards Will Be Reduced (unpublished paper).

58 Theodore Eisenberg, Empirical Evidence Relating to Prisoner Filings, presented Fadéral
Judicial Center's Workshop on § 1983 Litigatifor District Judges and MagistrateAugust 13-15,

1997, Denver, Colorado.



Table 2 reports descriptive statistics the key variables ithis study. Four pairs of
columns should be distinguishetthe numbers of murders in columns 1 and 2, the
numbers of death penalties in columns 3 and 4, states’ death-obtaining rates in columns 5
and 6, and rates of obtaining relief from death sentenceslumns 7and 8. Column 9
reportsthe number ofdirect death penalty appeals reportedeach statdrom 1995 to
1997. Column 10 reports whether the state has partisan judicial elections.

The first two columns showhe number of murders irach statérom 1994 through
1996, andfrom 1985 through 1994respectively® For the appellateopinion data
covering 1995 to 1997, we use the shorter period to compute a death-obtiingor
the BJS measure ofhe number ofdeath penalties, the longer period is appropriate
because the data on capital prisoners extend from 1985 through 1995.

Table2’s third and fourthcolumnsreport our twomeasures othe number ofdeath
penalties. ThéJS data in the thirccolumnare thenumber ofdeath penaltiesmposed
from 1985 through 1994.The data in thdourth columnare thenumber ofdeath
penalties imposed from 1994 through 1996.

The two death-obtaining rates reported éolumns 5and 6 arecomputed from the
number-of-murder and number-of-death-penalty columitse first death-obtaining rate
column is thepercent ofmurders from 1994 to 1996at led to a death sentencethat
period. The second rate columnthe percent ofmurders from 1985 through 19%dat
led to a death sentence from 1985 through 1994, accordingSo Biesetwo measures
of death-obtaining behavior abest viewed as indicdscilitating interstatecomparison
rather than ameasures ofbsoluteactivity levels. Thusthe relations awng the states’
numbers irthe death-obtaining ramolumnsareimportant, notheir absolute levels. If
one wants torelate a death-obtaining rate to reebrld events,Table 2's first row
suggests, for exampl#éhat in Alabama 3.27percent of thenurders from 1985 through
1994 led to imposition ofthe death penalty. I®klahoma,that ratewas almost six
percent.

The death penalty relief columns show defendanats’ ofsuccess irtontesting death
sentences. The first relief rate column is the percent of death sentendesposed
from1985 through1995 for which BJS reports a defendant recewiief; eitherthrough
reversal of conviction, reduction of sentence, or both. The second relief rate is the percent
of 1995 to 199tleath penalty appellatginions in whichthe defendant receivesome
relief.

Table 2's two death-obtaining rateolumns, columns %@and 6, show substantial
interstate variation in death-obtaining behavidfor example, both columrshow that
Oklahoma, Nevada, Nort@arolina, Mississippi, Arizona, Alabama, and Florittave
high death-obtaining rates. Both columns indicate that California has a low rate of death-
obtaining trial level behavior.

Table 2’s penultimatecolumn reportghe number ofdirect capitaicase appealfom
1995 through 1997.Theseform the basis for computinghe appellatereversal rates
reported in column 8.

Table 2. Murders, Death Penalties, Death-Obtaining Rates, Relief Rates, by State

(1) (2) (3) (4) (5) (6) (7) (8) 9) (10)

59 The online version of the Uniform Crime Reports is missing the number of murd&entacky
for 1988 and the number of murders in Florfda 1988 through 1991. Wased interpolation to fill
in these missing values.

60 The 1996 data come from Snell, supra note 51.



number of murders number of death death-obtaining percent granted number
penalties rates (%) relief of direct partisan
appeals judicial
elections
stat FBI data FBI data BJS data BJS data 1994-96 1985-94 BJS appellat
e 1994-96 1985-94 1985-1994 1994-96 (4)/(1) (3)/(2) data, e data,
1985-95 1995-97

AL 1,387 4,440 145 55 3.97 3.27 235 224 54 yes
AR 741 2,188 44 15 2.02 2.01 28.6 316 19 yes
AZ 1,205 2,939 109 22 1.83 3.71 17.6 16.1 31 no
CA 10,258 34,622 322 98 0.96 0.93 0.6 12.1 33 no
FL 3,101 12,333 402 96 3.10 3.26 33.6 39.1 96 no
GA 1,928 6,740 102 20 1.04 151 26.2 12.5 16 no
IL 2,708 8,554 153 38 1.40 1.79 211 27.7 47 yes
IN 985 2,866 46 8 0.81 1.61 30.4 7.1 14 no
KY 547 1,892 32 5 0.91 1.69 48.5 16.7 7 no
LA 2,210 5,449 67 27 122 1.23 26.8 29.6 27 no
MO 1,321 4,365 98 28 212 2.25 11.8 17.1 35 no
MS 573 1,837 68 19 3.32 3.70 40.6 39.3 28 yes
NC 1,991 6,100 187 83 4.17 3.07 39.9 7.6 66 yes
NV 542 1,131 69 28 5.17 6.10 15.5 8.0 25 no
OH 1,552 5,810 155 47 3.03 2.67 11.8 11.9 67 no
OK 684 2,387 139 42 6.14 5.82 220 27.1 50 no
PA 2,018 6,454 189 53 2.63 2.93 11.3 13.6 59 yes
SC 971 3,370 68 25 2.57 2.02 26.8 19.0 22 no*
TN 1,291 4,099 83 11 0.85 2.02 19.8 33.3 27 yes
TX 5,061 21,519 395 120 2.37 1.84 6.9 12.3 81 yes
VA 1,536 4,904 65 17 111 1.33 4.5 0.0 18 no*

* elected by legislature

Anecdotal evidencsupportsthe death-obtaining rates reportedcolumns 5 and 6.
The fairly high rate for Pennsylvania is consistent i Philadelphia district attorney’s
dedication to seekinthe death penal§t Pennsylvania’s death-obtainingte is kept
from being extremely high by anuch lower rate of death-seekingpehavior by
Pittsburgh’s district attornei2. Texas’ more moderate rate of death-obtaining behavior is
consistent with reported levels of death-seeking behavior by Dallad@mtondistrict
attorney$3 California’s lowrate of death-obtainingehavior is consistent with reported
low death-seeking and death-obtaining rateksas Angeles Count§? Louisiana’s low
rate of death-obtaining behavior is consistent with the reported lack of success of the New
Orleans district attorney in obtaining death senteffcdfiinois’ moderaterate of death-

61 Rosenberg, supra note 6.

62 |d. at 24 (about one defendant per year receives a death sentence in Alleghany County).

63 |d. Although Houston’s district attorney has a reputation as a champion of the death penalty, he
asked for it in only ten percent of the eligible cases in one year. Id.

64 |d. (death penalty sought in 18 of 2,000 homicides and obtained in six cases).

65 |d. (New Orleans district attorney asks for death in every eligible homicide, but has obtained it
only twice in five years.).



obtaining behavior is consistent withlatively few capital sentences beingmposed in
Chicagost

Table2’s reief columns showsubstantial interstate variation in relief rates. In the
appellate opinion relief column, column 8, Arkansas, Florida, Louisiana, Mississippi, and
Tennessee have the highest reversal rates. Virginia has the lowestBJstti@ta-based
relief column, the highest raef rates arefound in Kentucky, NorthCarolina, and
Mississippi. We thus find not only interstate variation in relief rates but some variation in
relief rates across our two measures of relief.

IV. Explaining the Pattern of Relief from Death Sentences

States thushave a broad range afeath penalty reversal rates. The interstate
differences ineach of Table2’s relief columnsare statistically significanfp<.0001)7
But the differences between tiwo relief columns,and the different contents difieir
underlying data, suggest the need to explore the two relief rate patterns separately.

To assesghe effect of differences ijudicial selectionmethods oncaseoutcomes,
Table2’s appellateopinion relief column, column 8, is morappropriate than thBJS-
based column Because onlyhe opinion column idimited to decisions bystate court
judges. The BJS-basedrelief rates includesall possible modes obbtaining relief,
including habeas corpus cases decided by federal judges.

A. The Absence of a Correlation Between Selection Method and Reversals

In the appellate data, theypothesisthat partisan eleadn of judges correlates with
death penalty affirmance holds up for Georgia, North Carolina, Pennsylvania, and Texas.
All have partisan elections and low reversal rates. South Carolina and Virginia could also
be viewed as fitting the pattern because their legislatures elect supreme court justices. But
column 8 alsoshows that Alabama, Mississippi,and lllinois, which have partisan
elections, have higlkapital sentenceeversal rates. Partisan elections, standing alone,
cannot explain the pattern of appellate results. States without partisan electistsalso
varying reversal rates. Oklahoma and Florida have high reversal rates. Indiana has a low
reversal rate. Overall, we do not findstatistically significant relation between joidi
selection method and reversal rate. A test of the significance of their relation is significant

66 |d. (Chicago district attorney asKer death in a large majority of eligible casesit obtains

only about seven death penalties a year.).

67 By convention, the hypothesis being tested is called the null hypothesBRGEW. SNEDECOR

& WILLIAM G. COCHRAN, STATISTICAL METHODS 64 (8th ed. 1989). The reportsiynificancelevel

is the probability of rejecting the null hypothesis when itrise. That is, thesignificance level
provides an inverse measure of the likelihood that the correlation between death-obtaining rates a
real relation rather than mere random variation. The smaller the significance level, the more
surprised one would be to observe the relation iftdsted hypothesis (no relation) weree. Id.

By arbitrary convention, results that are significant at or below .Gtelevel are described as
statistically significant.E.g., THE EVOLVING ROLE OF STATISTICAL ASSESSMENTS ASEVIDENCE IN THE
CoOURTS 197 (SEPHEN E. HENBERG ED, 1989).



at the.661level$8 If we countSouth Carolina and Virginia as partisaiection states
because their legislatures play a role in selecting judges, the significance level is .255.

Part of the reason whwdicial selectiormethod maynot explain thedata well is that
the classification of judicial selectianethods iscrude. For example, irthe customary
classification of state judicial selection methods, bd#w York andTexas are classified
as partisan election statésYet one hears much less complainaigput the influence of
campaign funding and contributions on justice with respebleww York than one hears
about the topic with respect to TexadsAnd nominally nonpartisajudicial elections can
take on the characteristics partisan contesfd. Indeed, if wetake the liberty of
reclassifying Ohio, which officially has nonpartisan judicial elections bfadhseems to
have partisan electiori3,a significant relation between partisatection status and
reversal rates does emerge (p=.032).

So, depending orhow strictly one adheres to conventional classification ofcjabi
electionmethodsthere is or is not evidence of a relation between selestethod and
death penalty case outcomes. But the relation depends largetwoone stateQhio, is
classified and the relation does not hold for ieess ofstates. Whatevehe reason, the
conventionalwisdom about partisarjudicial elections atbest modestlyexplains the
observed state-level pattern of appellate reversal rates in capital cases.

B. Accounting for Case Selection: Appellate Opinion Reversal Rates

Prospects foexplaining the pattermight improve if weaccountfor case selection.
Figure 1showsthe relation between the appellagwersalrate in capitacaseqTable 2,
column 8) and the rate at which states obtain the death penalty (Tablergn 5). The
expected relation between death-obtaining rates and reversal rates does not emerge.

68 The significance level reported in text is based on Fisher's exact Festa discussion of the
benefits of Fisher's exact teswer chi-squared significance test, seeAMAGREST], ANALYSIS OF
ORDINAL CATEGORICAL DATA 11 (1984).

69  Authorities cited note 40 supra.

70 E.g., Clay Robison, Ex-high Court Judges Dispute Payola Claims / Campaign Donations Don't
Sway,They SayHouston Chronicle, Aug. 15, 1998; Editorial, Then and NoWexas JusticeHas
Improved, But Reform Still Needed, The Dallas Morning News, July 25, 1998.

71 Mark Hansen, A Run for the Bench, A.B.A. J., Oct. 1998, at 68, 69 (“Even nonpastisatons
become political tinderboxes when special interests get involved.”)

72 See note 40 supra.



Figure 1. Relation Between States’ Death Obtaining Rates and Death Penalty
Reversal Rates-The death-obtaining rate is an index to allow comparing death-obtaraiteg

across states. It is based on the number of death sentences from 1994 to 1996 and the state’s murder
rate from 1994 to 1996. The reversal rate is the proportion of 1995¢Eq8fal caseopinionsthat

reverse death sentences. Sources: Westld8, Dept. of Justice, Bureau of JusticBtatistics,

Capital Punishment in the UniteBtates,1973-1995 (Inter-university Consortiufior Political and

Social Research 6956)).S. Dept. of Justice, Federal Bureau of Investigatiodniform Crime
Reporting Program, Supplemental Homicide Reports, 1996 (Inter-university Conséotidulitical

and Social Research 9028)

Perhaps, however, discernable patterwould emerge if we simultaneousaccount
for judicial selectionmethodsand death-obtaining rates. This requires multivariate
analysis ofthe data. Multipleregression is atatistical technique that quantifies the
influence of each of severéctors (independent variables) tte phenomenorbeing
studied (dependent variable). Multiptegression works tsegregate the effects of
various factors, such asmse selection anddicial selectior’® Since our caseshave
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dichotomous outcomegsjeath sentences are eith@versed or not, we uskegistic
regressiori* We also accourfbr the fact that the data asampled bystate’> For this

73 See generally Michael O. Finkelstein & Bruce Levin, Statistics for Lawyers ch. 12 (1990).
74 See Finkelstein & Levin, supra note 71, at 448.



study,the dependent variable wghetherthe case resulted in a reversal and ghenary
independent variables are the death-obtaining (case selection) rate anchy \ariable
that equals one if a state has partisan judicial elecitons.

Regression analysis allows us to confiai another factor. Defendantgpealing
from reimposition of previously imposedut reverseddeath sentences are likely, on
average, to be weak candidafes reversal. These defendants have been previously
sentenced to death. Thkabsequent resentencingdeath, the subject of appeal in our
data, can be taken @a®me evidence that theseasesare death-worthy, orthat the
argumentsagainst death have been not bable to be forcefully mrshaled. Whatever
thereason forthe prior death sentence, #eemsappropriate to accourfbr whether an
appealinvolves a secondeath sentenceSimple statisticsconfirm the possibleneed to
control for this factor. Nine of 59 (15 percent) resentencings led to reversals compared to
153 of 749 (20 percent) of cases not involving resentenéings.control for the kind of
appeal, we include a dummy variable equal to fareresentencing cases amzéro
otherwise.

Table 3 summarizethe independent variables aur model ofappellatereversals. It
includes a second partisare@lon variablewhich treatsSouthCarolina and Virginia as
states with partisajudicial elections. Tablé’s next-to-lastcolumn showsthat no
variable is significantly correlatedith appellatereversal rates of death senten¢€able
2’s column 8).

Table 3. Descriptive Statistics, Death Sentences in States with
Nine or More Direct Capital Case Appeals from1995-1997
mean standard minimum maximum significance n

deviation of relation to

reversal

rate
reversal rate .202 401 0 1 809
state’s death-obtaining rate, 1994-1996 .028 .014 .008 .061 423 812
partisan election state 464 499 0 1 .661 812
partisan election state, including SC & .512 499 0 1 .255 812
VA
resentencing .073 .260 0 1 401 811

Regression analysis confirnise absence afuch correlations. Table 4reports the
regression results for a model usthg variables in Table 3. The negatsign on the
partisan action dummy variable indicates that appellaia rates correlate negatively
with judicial selection bypartisan elections. But this correlation is rgtatistically
significant. Nor does thdeath obtaining rate appreciably help in explainiexggersals of
death sentences. These results provide little suppattidanfluence of case selection or
the influence of judicial selection methods on death penalty aggssllateoutcomes. We
do note, however, that reclassifying Ohio as having partisan elections would yield a larger
and more significant (p=.033) coefficient for the partisan election variable.

75 See Martin Frankel, Sampling Theory, kandbook of SurveyResearch 2137-40 (Peter H.
Rossi, James D. Wright, and Andy B. Anderson eds. 1983) (describing stratified sampling).
76 Using Fisher's exact test, this difference is significant at the .401 level.



Table 4. Logistic Regression Analysis of Appellate Reversal Rates in
Capital Cases, 1995-1997
dependent variable = reversal of death sentence

death-obtaining rate, 1994-1996 1.855
(.762)
partisan election state (includes SC and VA) -.187
(.275)
resentencing -.352
(.346)
constant -1.319
(.000)
F-test significance of model 522
number of cases 808
number of states 21

significance levels in parentheses
C. Accounting for Case Selection: BJS Data

Relief ratesbased orthe BJS data can beompared tahe appellateopinion-based
results. As irnthe case of the appellate data, we corftvoleachstate’s death-obtaining
rate. We alsasethe partisarelection dummy variable to contrédr judicial selection
method.

The BJS data allow us to contrdlor other characteristics thahight relate to the
likelihood of obtaining relief. We contrdbr defendant race by dumy variables for
black and hispanic. We contridr defendant marital status by rdmy variables for
married and for whether defendantwas dvorced or separated. We also control for
defendant age and educatidnWe controlfor the defendantslegal status athetime of
the capital offense through two variables. A dummy varidblegrges pending,” is one
if the defendant was not under sentence at the time of the capital offense but charges were
pending. A second dummyariable,“under sentence,” isne if the defendanwas on
probation, on parole, had escapedywas imprisoned ahetime of the capital ofénse.
We control for whethethe defendant had been convicted gfri@ar murder through the
dummy variable, “prior murder.”

For NorthCarolina, it is appropriate to accouior one case that led to annusual
number of grants of relief during the period covered by the BJS datdcKoy v.North
Caroling,’8 the Supreme Courheld thatNorth Carolina’s requiremerhat jurors agree
unanimously on itigating factors impermissibly limits jurors’ consideration of
mitigating evidence. Asharpdecrease in reliefrom North Carolina death sentences
occurs for defendants sentenced dfieKoy.”® We therefore include a dumy variable

77 Education is coded on a 1 to 11 scale, with 1 representing less tffagrade education and 11
representing more thafour years of college. BJS, supra note 8, at 6. Defendace, marital
status, age, and education are not reported in most appellate opinions.

78 494 U.S. 433 (1990).

79 BJS data show that relief was granted to 38 of 41 Nodivlina defendants in the yeat987
through 1989. For 1991 and 1992, relief was granted to 16 of 42 Rauthblina defendants. On
remand, the Supreme Court Mbrth Carolina decided that th®.S. Supreme Court’s decision did
not invalidate North Carolina’s entire statutatgath penalty scheme, State v. McK@@4 S.E.2d



equal to one for North Carolina defendants sentenced to death befarle 5, 1990, the
dateMcKoywas decided®

Table 5presents descriptive statistics the BJS variablesused, ogether with the
significance of their relation to whetheriegélwas obtained. It includes death sentences
imposed after 1984 ithe states covered by thppellate data.Strongcorrelations exist
between whether a defendamés undersentenceas defined above) and whether the
defendant obtains ref from a capital sentence. Education correlatesgatively with
relief, the more educated a defendantlésslikely relief was obtained. Education may
be functioning as a proxy for mental illness omargation. Women are significantly
more likely than men to obtain relief from death row.

The primary variables of interest are ttetates’ death-obtainingate and thestate’s
partisan election status. UnliKeble 3, Table Shows asignificant correlation between
death-obtaining rates and obtaining relief from death sentences. Like Table 3, it shows no
significant relation between partisan el@ctof judges and obtainingelief from death
sentences. And this result is independent of how Ohio is characterized.

Table 5. Descriptive Statistics, Death Sentences in 21 States,

1985-1995
mean standard minimum maximumsignificanc numbe
deviatio e
n

relief granted to defendant 0.20 0.40 0 1 3,046
black defendant 0.42 0.49 0 1 0.406 3,046
hispanic defendant 0.08 0.26 0 1 0.168 3,046
female defendant 0.02 0.14 0 1 0.016 3,046
married defendant 0.22 0.42 0 1 0.063 3,046
divorced or separated defendant 0.20 0.40 0 1 0.909 3,046
age of defendant 30.97 8.88 16 77 0.235 3,046
education of defendant 4.80 1.99 1 11 0.000 2,637
charges pending at time of crime 0.06 0.25 0 1 0.643 3,046
under sentence at time of crime 0.30 0.46 0 1 0.000 3,046
prior murder conviction 0.06 0.23 0 1 0.272 3,046
state’s death-obtaining rate, 1985-  2.58 1.24 0.94 6.1 0.000 3,046
94
year of sentencing 1990.03 3.22 1985 1995 0.000 3,046
partisan election state 0.43 0.50 0 1 0.748 3,046
McKoy dumny variable (for N.C.) 0.02 0.15 0 1 0.000 3,046

Importantly, Table 5shows that adefendant’s year of sentencing is significantly
correlated withthe grant of relief. In particular, the earlier the sentencing yeandine

426 (N.C. 1990), but only an important judge-made jury instruction requiring unanimityreggect

to mitigating circumstances.

80 We have explored the effect of including a dummy varidbteSkipper v. South Carolina, 476

U.S. 1(1986), in which the Supreme Court held South Carolina erroneously exchadaghting
evidence consisting of the testimony of two jailers and a visitor to the effect that the defendant had
made a good adjustmenuring the 7 1/2 months he had spent in @tween his arrest and trial.
Such a variable has no material effect on our results.



likely the defendant is to have obtained refilefm adeath sentence. Thraises the
problem of what is termed data censoring, which we explore in Table 6.

Table 6 reports, by yeathe relief ratebased orthe BJS data. Each row shows the
proportion of cases in which relief was granted for a year of sentencing. For example, 43
percent of the defendants sentenced to de&tB85 obtained, asomepoint, somerelief
from their death sentence or conviction. Table 6 shows a decline in relief over time, with
the relief rate reaching zero in 1995, the most recent sentencing year in the datitaThe
arecensored irthe sensethat relieffrom death sentences apparently takes a substantial
period of time to obtain. Those winave been on deatbw only brieflyaremuch less
likely to have obtained religfom their death sentences. rttay also behat obtaining
relief in recentyears has become modgficult. But the delay between sentence and
relief would lead to a declining relief rate being observed even if there were no decrease in
the rate at reliefvas infact beinggranted. Enoughtime has notlapsedfor recently
sentenced defendants to have obtained relief.

Table 6. Relief Rates from Death by Year of Sentencing, BJS Data, 1985-1995

year of sentence relief rate number of death sentences
1985 431 288
1986 329 310
1987 .348 296
1988 .296 314
1989 .303 271
1990 257 265
1991 170 276
1992 122 294
1993 .042 289
1994 .009 318
1995 .000 308

The presence of censoring suggests the propriety of survival time modtis ®JS
data8l They account for the fact that the event of interest, in this casefrefiefadeath
sentence, may not have occurred merely because sufficienbasneotelapsed? Such
models also allow for different times of entry into the sample, which we hdkie farm
of different years of sentencifig,and exit from and reentry into thesample, which
occurs when defendantdtain relief and ar&ater resentenced to deatfThese features
make a survival time proportional hazard model preferable to a siogiéic regression
model, which ignores the time to ament (relieffrom adeath sentence iour case) and
censoring* Table 7reports Cox proportionahazardmodels8> We have alsaused
logistic regression modelbut theresults do not differ materiallfrom thosereported
here.

81 D.R.Cox & D. Oakes, Analysis of Survival Data 4 (1984); David G. Kleinbaum, Survival
Analysis: A Self-Learning Text 5-7 (1996).

82 Cox & Oakes, supra note 79, at 4; Kleinbaum, supra note 79, at 5-8.

83 Cox & Oakes, supra note 79, at 2.

84 Kleinbaum supra note 79, at 98.

85 Cox models are considered to be the most popular of the survival models. Kleinbaum, supra
note 79, at 96-98. For discussion of the choice among survival models, see id.



Table 7reports two models.The second modeéxcludes thedefendant’s education
variable, which ignissing for almost 40@efendants. As isommon forproportional
hazardmodels,the coefficients are reported as hazard réfio#\ hazard ratio of one
means that a variable has no effect. A hazard ratio ofdeexample, meanthat a unit
increase in the dependent variable corresponds totarteaincrease in the likelihood of
relief. A hazard ratio of .Implies that a unit increase in the dependent variable
corresponds to a ten time reduction in the likelihood of relief.

Table 7 confirms the simple statistics presented in Table 5. Of particular interest is the
significance of thestate’s death-obtaining rate. #rong, significant correlation exists
between death-obtaining behavior and relief from death sentences. A one percent increase
in a state’s death-obtainintate (for example, from one percent totwo percent)
corresponds to about a twenty percent increase in the likelihood of relief being §fanted.

Table 7. Cox Proportional Hazard Models of Rlief from Death Sentences, 1985-
1995

Time variable is months to relief. Censoring occurs for cases in which no relief has been granted.

black defendant 1.031 1.087
(.74) (.343)
hispanic defendant .765 .900
(.153) (.541)
female defendant 1.764 1.810
(.016) (.011)
married defendant 1.055 1.043
(.619) (.681)
divorced or separated defendant .806 824
(.083) (.102)
defendant’s age 1.010 1.009
(.055) (.072)
defendant’s education 941 -
(.006) -
charges pending at time of capital crime .938 1.034
(.732) (.847)
defendant under sentence at time of capital crime .741 764
(.004) (.007)
defendant committed prior murder .605 .740
(.015) (.109)
state’s death-obtaining rate, 1985-1994 1.185 1.200
(.000) (.000)
year of sentencing .938 929
(.000) (.000)
state has partisan judicial elections 922 932
(.419) (.456)
McKoy dummy variable for N.C. cases 4.483 4591
(.000) (.000)

86 Kleinbaum, supra note 79, at 33.

87 To check whether the extreme censoring in the data affects the results, we ran theoshe
limited to prisoners entering death rows from 1985 to 1990. The results aneaterially different

from those reported in Table 7 except that the year-of-sentencing variable’s hazard ratio is closer to
one and insignificant.



prior death sentence 1121 1.050

(.500) (.782)
number of defendants 2,557 2,956
number obtaining relief 537 600
log-likelihood -3756.175 -4284.050
chi-squared probability .0000 .0000

significance levels are in parentheses.

The other variable gbrimary interest, whether a stateas partisanjudicial elections,
follows the pattern in the appellatpinion results reported imable 4. The variable’s
effect issmall andinsignificant. This is true whether or not wreat South Carolina,
Virginia, or Ohio as partisan election states. (The models reporiebla 7 donot treat
them as partisan election states.)

Other resultsaarealso worth noting. Giveerqual crimes, available datssuggestthat
womentend to receiveshorter sentences than nfén.Consistent with these findings,
Table 7 contains evidence thebmensentenced to death ameore likely to obtain relief
from their death sentences than aren. Defendants who comnaépital crimeswhile
under sentenckr othercrimes and defendantgho have priormurder convictions are
less likely to obtain relief from their capital sentences.

The explanation ofvhy death-obtaining rates help explain cas¢comes inthe BJS
data but not in the state court appellate dadg rest inudicial selectiormethod, but not
in interstate differences in judicial selection method. The BJS data include gragitefof
by federal courts and the state court appellate data do not. It may that the independence of
federaljudges leadgshem to be mordikely to grant relief inmarginal death sentence
cases thastatejudges. This couldead to theobservedcorrelation betweemgrants of
relief in theBJS dataand the rates of death-obtaining behavidhat this effect all but
vanishes inthe state courappellate datamay showthat statejudges knowthey face
traditional elections or retention electionssame point in their career. The California
experience taughlthem morethan a decade agbat selectiormethod does not provide
insulation from politicization of the death penalt@nly the life tenureand independence
of federal judges may provide the luxury of assesdemth penaltgases based dheir
death-worthiness.

At this point wecanonly suggesthe explanatiorbased onthe federal judiciary’s
greater independenceExpanding ourappellateopinion database tencompass more
years mayyield more conclusive evidenceFor example, if wéhad about teryears of
data from state courts, as we do for federal and state courts combine&iSttiata, the
absence of a correlation between cases’ death-worthiness and outcome would be stronger
evidence of differences between state and federal court processing of capital cases.

88 Kathleen Daly, Gender and Sentencing: What Wew and Don't Know From Epirical
Research, 8 Fed. Sent. Rep. 163 (NN .-Dec.1995); Kathleen Daly &Rebecca LBordt, Sex

Effects and Sentencing: An Analysis of the Statistical Literature, 12 Just. Q. 141 (1986geMS.
Gelacak, llene H. Nagel & Barry L. Johnson, Departures UnderFEueral Sentencing Guidelines:

an Empirical And Jurisprudential Analysis, 81 Minn. L. Rev. 299, 353 (1996) (downsegrdrture

from sentencing guidelinefor female white-collar offenders); llene H. Nagel & Barry L. Johnson,
The Role of Gender in a Structured Sentencing System: Equal Treatment, Policy Choices, and the
Sentencing of Female Offenders under the United States Sentencing Guidelines, 85 J. Crim. Law. &
Criminology 181, 185-87 (1994).



D. Another Measure of States’ Tendencies to Impose the Death Penalty

As a last effort todetect judicial electioreffects, we combineTable 2’'s death-
obtaining rates and relief rates to construct a new measure of states’ tendemncpssé
the death penalty and retain it on appeal. This measure is based on the pencedeos
that lead to an affirmed death penalty. We can then test wieti®al selectiormethod
correlates with this more sophisticated measure of death-obtaining behavior.

Our new measure of death-obtaining behavior can be illustrated by exahmaérst
entry inTable 2,column 5, showghat, for 1994 to 1996, 3.9percent ofAlabama’s
murdersled to imposition ofthe death penalty. Table 2plumn 8, showshat 22.4
percent of death penalties Adabama were reversed. Conversely, 7eécent of death
penalties weraffirmed. So in astate inwhich 3.97percent ofmurdersled to death
penalties,77.6 percent of the death penaltiegere affrmed. We multiplythe 77.6
affirmancerate by the3.97 death-obtaining rate to yield an index of the percent of
murdersthat led to araffirmed death penalty. Imlabama’s case, the multiplication
yields 3.08 percent. In otharords, 3.08 ofeachl100 murderded to an afiimeddeath
penalty. A similarcalculationfor each statellows interstatecomparison of adeath-
obtaining rate that accounts for appellate review of death sentefiable 8presents the
results.

Table 8. Number of Affirmed Death Penalty Cases
Per 100 Murders, by State, 1995-1997

State Affirmed State Affirmed
NV 475 AZ 1.53
OK 4,54 AR 1.39
NC 3.85 VA 111
AL 3.08 IL 1.02
OH 2.67 GA 0.91
PA 2.27 LA 0.86
SC 2.08 CA 0.84
X 2.08 KY 0.76
MS 2.01 IN 0.75
FL 1.88 TN 0.57
MO 1.76

Table 8confirmsthat states with large deatlows donot necessarily obtain and
affirm death penalties at high rates. Nevada @kthhomaobtain andaffirm death
penalties at higher rates than other states. Their deathare not arang the largest.
California’s deatlrow is one of the largest but itate of obtainingand affirmingdeath
penalties is one of the lowest, and is the lowest of any major death penalty state. Texas is
not extreme in itsatecompared to other stateddississippi and Florida combinkigh
trial-level death-obtaining ratesith high reversal rates to yieltet death-obtaining rates
that are moderate compared to other states.

Does this new “bottom-line” measure @éath-obtaining behavior correlate with
judicial selectionmethod? Againthe answer is no. We find noorrelation between
partisan elections and thimeasure ofdeath-obtaining behavior. The absence of



correlationdoes not depend omow SouthCarolina and Virginia, théwo states with
legislative participation in judicial selection, are classified, or on how Ohio is clag8ified.
E. State-Specific Evidence of Political Pressure

Neither the appellatepinion datanor the BJS data, nor our new measure of
death-obtaining behavior show a robust correlation between judicial seleetbod and
treatment of death sentenceblevertheless, California andfew other states provide
state-specific storiesorth exploring. These storiesupportthe existence of a relation
between politics and death penalty camé&comes,even if that relation cannot be
explained by focusing on judicial selection method.

California combines an extremely low pre-199&lief rate with a merely low
appellatereversalrate from 1995 to 1997. As shown ifable 2(columns 7 and 8),
California’s relief rate from capital sentences was less than one pgmamgh 1995 and
increased to about 10 percérdm 1995 to 1997 ithe appellat@pinion data. This is
consistent with a substantial period of extreme reluctance to overturn death seaftences
Chief JusticeBird’s removal inthe mid-1980s, with a softening dhat reluctance in
recentyears. Infact, only Californiahas a pre-1995 reliefate that statistically
significantly differsfrom its1995 to 1997appellatereversalrate?® But eventhat
softening leaves California with law reversal rate. Thisontrasts with a moréberal
reversal rate prior to the period we stddly.

Justice White’s removdrom office in Tennessee durinipe period covered by
our appellateopinion dataallows us to testhe hypothesighat theremovalaffectedthat
state’s reversal ratefFor thefirst two years otthe appellate data ithis study,1995 and
1996 combined, reversals occurred in 8 of(@B.5 percent) Tennessee cases.1997,
thefirst yearafter Justice Wite’s removal, reversalsccurred in 1 of 147.1 percent)
Tennessee cases. This difference is highly statistically significant (p£2004).

89 A word of caution is in order about interpreting tlgatistical insignificance of the difference
between partisan election states’ and other states’ death-obtaining rates. Understanding why
requires considering the power of a statistical test. The power of a test is the likelihdetbaifng

an effect of a specified size at a specified significance level. If a test is not very powerful, the
likelihood of detecting the effect is small. Perfectly executed studies may fail to reweially
important differences “simply because the sample sizes are too small to give the procedure enough
power todetect the effect.” Stanton A. Glantz, Primer of Biostatisti@8 (4" ed. 1997). It is
important to consider a statistical test's power when daans that no significant effect hdmeen
detected.

A power calculation requires specifying what change in the observed death-obtaining rates we
would regard as socially meaningful. Having a high probability defecting a statistically
significant difference of a socially meaningful size requires a larger number of death ERbdty
than exists. So our failure fetect a significant differencehould not be taken & m evidence
that no such difference exists.

90 North Carolina would so differ if pricKoy cases were included.

91 Uelmen, supra note 29, at 1136.

92 This significance level is based on Fisher’s exact test. The findingreitively highreversal

rate for the year prior to 1996 eonsistent with another study of death penalty decisionmaking by
the Tennessee Supren@ourt. ProfessofFoley finds that,from 1990 to 1996, theTennessee
SupremeCourt moved from a low reversate to a high reversal rate gapital cases. Daniel J.
Foley, Tennesse Supreme Court: Statistical Analysis of an ldeological Shift After t1990
Election, 64 Tenn. L. Rev. 155, 169-70 (1996) (pre-1990 election court upheld the death penalty in



To assess the effect of tpeliticization of judicial selection isouthCarolina, we
add to thesample SoutlCarolina appellate capitahses from 1981 to 1994. Thus, for
SouthCarolina, we have datmom 1981-1997. Asoted above, thetate’s Attorney
General elected in 1994 ran stiong pro-deatipenaltyviews and goliticization of the
death penalty. The Attorney General’s etattcoincideswith a noticeable change in the
success rates of Sou@arolina capitatases ortirect appeal to the staseipremecourt.
From 1981 through 1993, 28 of 62 (452rcent) of death penalties were reversed.
From 1994 through 1997, five of 25 (p@rcent) of death penalties wesversed. This
difference is statistically significant at th@31 level® Eventhe 20 percent recent
reversalrate may beartificially high because of reversals required by United States
Supreme Court casés.

In contrast to developments in California, Tennessee, Smdh Carolina, the
politicization of the death penalty in Texas supreme court elections in 1994 seems not to
have changed much that state’s pattern of review in capital cases.capiaprisoners
hadlittle success imbtaining relief beford 995 andittle success irobtaining appellate
reversals from 1995-1997. But Texas’ much publicized taste for death sentgrandly is
mythical. Texas’ prosecutocbtain death penalties lawer rates than deast half the
states with substantial numbers of death penalties. Similarly, Missisgigiais ofrelief
were not discerniblyaffected by the1992 campaignagainst Justice Robertson.
Mississippi continues to grant relief to capital defendants at high rates.segmss to be
a function of Mississippi’s high death-obtaining réte.

Taken together, the state-specific stories suggest that judicial seleetibods can
neither insulatejudges from political pressure nor alwaydead to quantifiable
manifestations of such pressur€alifornia lacks partisajudicial electionsbut justices
were voted out of office othe death penaltissue. Calornia continues to have a fairly
low reversalrate in capitalcases. Tennessee and So@#rolina alsosupport the
existence of politicapressure on judges tapitalcases. Bujudicial behavior incapital
cases habeen politicized irMississippiand Texas withouhoticeablechanges irtheir
treatment of capital cases.

Whether astate is classified as having partigadicial selectiormethods isot a
useful predictor otapitalcaseoutcomes. Specific state politicatampaigns raising the
death penalty are more helpful in explaining cagteomes buéven they do not always
assure measurable change.

V. Conclusion

92% of 12 casespost-1990election court upheld the death penalty in 50% of 16 cases). This
difference is statistically significant at th@39 level. It also suggesthat one who studied the
Tennessee Suprem@ourt before 1990 and after 1996 would obselitée difference in death
penalty affirmance rates.

93 This significance level is based on Fisher’s exact test.

94 Simmons v. South Carolina, 512 U.S. 154 (1994); Skipper v. South Carolind).87@ (1986).

See note 78 supra.

95 The reluctance of Pennsylvania’s Supre@eurt to challenge death sentences may be a
consequence of the profound effect of a criminal justice incident on a recent guberrsémtiain.
Rosenberg, supra note 6, at 46. But, as Table 2 shows, Pennsylvania was not granting relief at high
rates prior to 1995.



Differences in statesjudicial selectionmethods explain litte about interstate
differences incapital caseoutcomes. Bupoliticization of the death penaligsue has
affected state court behavior. Tlisems tdiave occurred in California, Tennessee, and
South Carolina.

We also theorizethat judicialbehavior incapitalcasescanonly be understood if
one accounts for the case selection pro¥e3$he BJS data, but not oappellateopinion
data,show a strongorrelation between states’ death-obtaining behavior and reversal
rates. In theBJS data, which include federal habeasorpus capital cases, statethat
obtain death penalties at a higite tend to havéhem overturned at a higlate. This
finding is consistent withthe view that high death-obtaining rates rcespond todeath
penalties beingmposed in less death-worthy cases. Courts understandably overturn
more capital sentences in such cases.

The absence dthis finding in the state courbppellate datanay suggesthat
independent federal judges am®re likely to react to the deatiorthiness of casethan
are state judges who must face reelection or retention elections.

9 Other factors to consider include states’ execution rates a nd remaining terjudges,
Hanssen, supra note 1, and effects of campaign activity and finah@my, Aspin, Campaigns in
Judicial Retention Elections: Do They Make A Difference?, 20 Justice System J. 1 (1998); Mary L.
Payne, Mississippi Judicial Elections: A Problem Without A Solution?,Miss. L.J. 1 (1997)
(discussing cost of judicial campaigns).



