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John Randolph Tucker, for whom thislecture seriesis named, when asked how he could serve
as counsel for the Haymarket Anarchistsin Spiesv. Illinois,* reportedly answered: "1 do not defend
anarchy. | defend the Constitution."?

Such avoiceis needed in this country's crime debate today to remind Americans that those
who argue for fairness in our crimina justice system do not defend crime, they defend the
Constitution. Such avoice is needed because, increasingly, due process and other guarantees of the
Bill of Rights are regarded as little more than inconvenient impediments to ridding our society of
murderers, rapists, robbers, and other criminals.

That voice has been missing in the exceptionally one-sided debate on crime that has dominated
politicsin the United Statesfor the last thirty years. Americans have been told that the answer to the
crime problem islonger prison terms, harsher conditions of imprisonment, greater use of the death
penalty, less due process, and less judicial review.® There has been virtualy no debate among
politicians about the wisdom of these measures - whether they constitute an effective crime control
policy or whether they will actually make Americans safer in their homes and on the streets.”

Instead, politicians have engaged one another over the question of who is the "toughest.”
Those who promised "three strikes and you're out” - life imprisonment for persons convicted of three
felonies’ - were quickly topped by those promising "two strikes and you're out."® The Clinton
administration has even issued a"one strike, you're out” rule for people who commit certain crimes
while living in public housing.”

Those who promised to imprison more were topped by those who promised to make
conditions within prisons even harsher by removing exercise equipment, €liminating educationa and
vocational programs, and even restoring chain gangs.? Those who promised the desth penalty for
some crimes were topped by those who supported the death penalty for even more crimes.

And politicians have delivered on their promises. The United States incarcerates a greater
percentage of its population than any other country in the world.® Thirty-eight states provide for the



death penalty,’® and over fifty federal crimesare punishable by death.* More peoplewere executed in
the United States last year than in any year since the reinstatement of capital punishment in 1976.*
The United States |eads the world in the execution of children and is one of only five countriesin the
world that has executed children in the last six years.™® The others are Iran, Pakistan, Saudi Arabia,
and Y emen.**

Politicians have a so told Americansthat less process and lessjudicia review isthe answer to
the crime problem. In particular, they have attacked federal habeas corpus review of state court
convictions. Habeas corpusis the mechanism by which a person convicted in astate or federal court
may petition the federal courts for review of a conviction or sentence on the grounds that it was
obtained in violation of the Congtitution.® As the Supreme Court once observed:

Over the centuries [the writ of habeas corpus] has been the common law world's "freedom
writ" by whose orderly processes the production of a prisoner in court may be required and
the legality of the groundsfor hisincarceration inquired into, failing which the prisoner is set
free. Werepeat what has been so truly said of the federal writ: "thereisno higher duty thanto
maintain it unimpaired,” and unsuspended, save only in the cases specified in our
Constitution.™

However, politicians have recently attacked habeas corpus as del aying executions, disrupting
the administration of criminal justice by the states, causing friction between federal and state courts,
and frustrating the fight against crime. In an effort to increase the number and speed of executions,
Congress eliminated funding for death penalty resource centers, which provided lawyers to the
condemned in habeas corpus proceedings,"” and passed the Antiterrorism and Effective Death Penalty
Act of 1996, which places new, unprecedented restrictions on habeas corpus review.™

For the first time in the nation's history, Congress has imposed a statute of limitations on
petitionsfor habeas corpusrelief.” The Act aso prohibits federal courtsfrom granting habeas corpus
relief unlessthe decision of the state court "involved an unreasonabl e application of clearly established
Federal law,"* severely limits when a federal court may conduct an evidentiary hearing,? and
prohibits second or "successive' petitions for habeas corpus relief except in very narrow
circumstances.®

The purpose, scope, and wisdom of federal habeas corpus review has long been debated.*
Traditionally, habeas corpus review has existed to correct violations of constitutional rights, not to
relitigate issues of guilt or innocence. However, in proposing restrictions on habeas corpusreview in
1970, Judge Henry J. Friendly of the United States Court of Appealsfor the Second Circuit raised the
guestion of whether innocence was a proper consideration in the collateral review of crimina
judgments.”®> He answered the question in the affirmative, proposing that, with certain exceptions,
habeas corpus relief should be granted only when the prisoner could establish a constitutional
violation and make a colorable claim of innocence.

Today, in light of the drastic restrictions on habeas corpus review that have recently become
law, it is appropriate to ask a different question: whether fairnessisirrelevant to the processes by
which the loss of life and liberty is determined.



Although many argue that constitutional protections only get in the way of convicting the
guilty, most would agree - at least, in the abstract - with the importance of process. a proceeding
conducted in accordance with established rules, presided over by an impartial judge, in which the
accused is capably represented by acompetent lawyer, and in which the outcomeis not influenced by
improper factors such as race, politics, or economic status. The legal system supposedly strives to
provide this sort of process.

But in practice, we encounter questions about how best to ensure fairness and whether
fairnessisworth the cost involved. Under our concept of federalism, what are the relative roles of the
state and federal courts in ensuring fairness? Are state court judges - most of whom must stand for
periodic election or retention - sufficiently insulated from political pressures so that they can enforce
the protections of the Constitution? When we discover after atria that the process was deficient,
does our commitment to fairnessinclude awillingnessto allocate the resources needed to conduct a
second trial? Is there a point at which finality - bringing proceedings to an end - is more important
than fairness?

In exploring these questions, | would like to review the role that habeas corpus has played in
ensuring justicein our history, examine two fundamental components of fairnessin the state systems-
theimpartiality of judges and the provision of counsel for those too poor to retain alawyer - and then
describe why fairness matters and what we can do to bring about a greater commitment to fairnessin
our system of justice.

The Once-Great Writ of Habeas Corpus

Thereisno better example of the importance and value of the writ of habeas corpus than the
case of Rubin "Hurricane" Carter, who wasfreed by afederal judge after being wrongfully imprisoned
by New Jersey for almost twenty years.

Carter, an African-American, was the number-one-ranked contender for the middleweight
boxing crown in 1966 when he and a companion were arrested and charged with the murders of three
white people.”® They were convicted and narrowly escaped the death penalty.?” While in prison,
Carter wrote the story of his life®® In 1980, Lesra Martin, a 16-year-old African-American youth
from Brooklyn, who had been taken in by agroup of Canadians, bought a copy of Carter's book for
one dollar at a used-book fair in Toronto.® He and his Canadian friends read the book and became
convinced of Carter's innocence. Working with attorneys Myron Beldock and Leon Friedman, the
Canadiars'lc? spent four and one-half years investigating the case and providing Carter with moral
support.

After Carter had been rejected many timesin New Jersey courts, United States District Court
Judge H. Lee Sarokin granted habeas corpus relief in 1985 after concluding that the prosecution had
withheld critical exculpatory evidence and improperly argued racial hatred as the motive for the
crime.® Carter was released and has lived in Canada ever since.

Today, Rubin Carter is one of the most el oquent spokesmen in support of the writ of habeas
corpus. He has testified before Congress and spoken at law schools® He is the director of an



international organization, the Association in Defense of the Wrongly Convicted, and seeks the
release of other people who were wrongfully convicted and imprisoned. Heisaliving example of the
value of the Great Writ.

But federal habeas corpus relief has corrected other injustices besides the conviction of
innocent people. For example, the United States Supreme Court unanimously ordered habeas corpus
relief for Tony Amadeo after it wasreveded at afedera evidentiary hearing that the prosecutor had
secretly directed jury commissioners to under-represent African-Americans in the jury pools.®
Amadgo had been sentenced to death by a jury drawn from the rigged pools in a Georgia state
court.

Jmmy Horton was granted habeas corpus relief based on evidence presented at a federa
evidentiary hearing that the prosecutor, who struck African-Americansto get the all-white jury that
sentenced Horton to death, routinely struck all black citizens from jury service.®

William Alvin Smith, a mentally retarded youth sentenced to death in Georgia, was granted
habeas corpus relief after afedera district court judge heard evidence of Smith's mental retardation
and concluded that, because of his disability, Smith did not understand the Miranda rights read to
him.%

Amadeo, Horton, and Smith were not innocent, but they were unconstitutionally sentenced to
death.*” Like many others granted federal habeas corpus relief, they were not resentenced to death
upon return to the state courts. Tony Amadeo graduated summa cum laude from Mercer University
in the summer of 1995.

Under the Antiterrorism and Effective Death Penalty Act of 1996, it is doubtful whether
evidentiary hearings would even be granted in these and scores of other cases in which relief was
granted under the previous law. The constitutional violations will still exist, but under the new Act,
federa courts are prohibited from conducting evidentiary hearings and receiving evidence of the
violations.

Nor isit clear that relief would be granted in many of these cases under the new standard of
review that prohibitsfederal courtsfrom setting aside astate court'slega conclusions, unlessthe state
court's decision was "contrary to, or involved an unreasonable application of, clearly established
Federal law."%®

In addition, many of those who languish in prison for years before getting a lawyer, as did
Rubin Carter, will be denied even achanceto present their claimsto afederal court because without a
lawyer they will be unableto comply with the one-year statute of limitations. The Supreme Court has
held that states are not required to provide counsel for the poor for state post-conviction review,*
evenin capital cases.”® For hundreds of those serving noncapital sentences and even for some under
death sentences, time will run out before they can get a lawyer who will prepare a petition. The
statute of limitations also creates the possibility of fatal consequences to the client for a mistake by
counsel. The person whose lawyer misses the deadline created by the statute of limitations apparently
will be barred from ever seeking federal review.*



A statute of limitations for habeas corpus actions was previously proposed by a committee
chaired by retired Justice Lewis Powell and by the American Bar Association (ABA), but both
proposals linked the statute of limitations to the provision of counsel at all stages of review; a state
would get the benefit of a statute of limitations only if it provided competent counsel at all stages of
the process.*” However, the one-year statute of limitations contained in the Antiterrorism and
Effective Death Penalty Act of 1996 isnot dependent upon the states providing counsel to those who
would be affected by the deadline.*® Before adopting the Act, Congress made it even more difficult
for those most in need of counsel - those under death sentence - to obtain representation by
eliminating funding for desth penalty resource centers.** Thus, poor people who may be wrongfully
imprisoned or sentenced to death now face a new, complex set of barriers to vindication of their
congtitutiond rights, but do not even have lawyersto help them understand the Act or comply with its
provisions.

Even before passage of the Antiterrorism and Effective Death Penalty Act of 1996, the
Supreme Court had greatly restricted the availability of habeas corpusrelief. The Court adopted and
rigorously enforced strict rules of procedural default,* excluded Fourth Amendment claims from
habeas corpus review,”® madeit more difficult for ahabeas petitioner to obtain an evidentiary hearing
to prove a congtitutional violation,”” adopted an extremely restrictive doctrine regarding the
retroactivity of constitutional decisions,® reduced the burden on the states to establish harmless error
once a c%nstitutional violation was found,*® and erected barriers to the filing of a second habeas
petition.”

Justice Harry Blackmun found the mgjority of the Supreme Court to beon a "crusadeto erect
petty procedural barriersin the path of any state prisoner seeking review of hisfederal constitutional
clams,” which resulted in a "Byzantine morass of arbitrary, unnecessary, and unjustifiable
impedimentsto the vindication of federal rights.">* Justice John Paul Stevens observed that "the Court
haslost itsway in aprocedural maze of itsown creation” and "grossy misevaluated the requirements
of 'law and justice.""®* However, instead of pointing away out of the maze, Congress created even
more barriers to appellate review that will produce even more arbitrary and unjust results.

Those on the Court and elsewhere who have advocated limiting habeas corpus review say
restrictions are necessary to serve the interests of federalism, comity, expense minimization, and
finality. For example, in holding that Roger Keith Coleman'’s claims were barred because his lawyer
was lateinfiling hisnotice of appeal, Justice Sandra Day O'Connor opened the majority opinion with
the sentence, "This is a case about federaism.">® Justice Blackmun observed in dissent:

Federalism; comity; state sovereignty; preservation of state resources; certainty: The mgjority
methodically inventories these multifarious state interests .... One searches the magjority's
opinion in vain, however, for any mention of petitioner Coleman's right to a criminal
proceeding free from constitutional defect or his interest in finding a forum for his
constitutional challenge to his conviction and sentence of death.>

Restrictions on federal habeas corpus review aso rest on the confidence that state court
judges will enforce the Constitution as well as their federal counterparts.® It isimportant to assess
whether this confidence is misplaced because state court judges are clearly left with the primary



responsibility for enforcing the Constitution and ensuring fairness as aresult of the changes brought
about by the Court and Congress.

The Lack of Independence of Sate Judges

State court judges in most states lack the independence and security of federal judges who
have tenure for life.>® State court judges in all but a handful of states must stand for election.”” In
criminal cases, enforcing the law may cost them their jobs. An elected judge who upholds a
constitutional right of a person accused of child molestation, murder, or some other crime may be
signing his or her own political death warrant.

Justice Penny White was voted off the Tennessee Supreme Court after adecision by that court
in a death penalty case caused the Republican Party and other groups to oppose her retention.
Immediately after the retention election, the Governor of Tennessee, Don Sundquist, said: "Should a
judge look over his shoulder [in making decisions] about whether they're going to be thrown out of
office?| hope so0."*® Thisview contrasts sharply with a statement made by Justice Stevens at the ABA
meeting in Orlando the same month: "It was never contemplated that the individua who has to
protect our individual rightswould have to consider what decision would produce the most votes."™

Justice White's opponents succeeded in turning her retention election into areferendum on the
death penalty. The Tennessee Conservative Union sent out a letter that opened with the following
description of crimes committed by Richard Odom:

78-year-old Ethel Johnson lay dying in apool of blood. Stabbed in the heart, lungs, and liver,
she fought back as best she could. Her hands were dliced to ribbons as she tried to push the
knife away. And then she was raped. Savagely.

Bsgt her murderer won't be getting the punishment he deserves. Thanks to Penny
White.

The Republican Party mailed a brochure to voterstitled, "Just Say NO!" with the slogan, "V ote for
Capital Punishment by Voting NO on August 1 for Supreme Court Justice Penny White."® Inside, the
brochure described three cases to demonstrate that Justice White " puts the rights of criminals before
the rights of victims."® It described the same case as follows:

Richard Odom was convicted of repeatedly raping and stabbing to death a 78 year old
Memphiswoman. However, Penny White felt the crime wasn't heinous enough for the death
penalty - so she struck it down.®®

Neither mailing disclosed that Odom's case was reversed because all five members of the Tennessee
Supreme Court agreed that there had been at least one legal error that required a new sentencing
hearing.** Nor did they mention that the Tennessee Court of Criminal Appeals also concluded that
Odom was entitled to a new sentencing hearing.®® The Tennessee Supreme Court affirmed Odom's
conviction and remanded his case for anew sentencing hearing.®® No member of the court expressed
the view that the crime was not heinous enough to warrant the death penalty. Indeed, the remand for
a new sentencing hearing made it quite clear that the court did not find the death penalty



inappropriate for Odom. Justice White did not write the majority opinion, aconcurring opinion, or a
dissenting opinion inthe case. Y et Tennessee voterswereled to believe that she had personally struck
down Odom's death penalty because she did not think the crime was "heinous enough."

Justice White's opponents also blamed her for the fact that Tennessee has not carried out any
executionsin thelast thirty-six years.®” But the Odom case wasthe only capital casethat came before
the court during White's nineteen months on the court.®® Justice White was opposed by Tennessee's
governor and both its United States Senators, all Republicans.”

Justice White is the most recent example of a state court judge removed from office after
campaignsthat promised results - more death sentences, not justice - and that relied on distortions of
ajudge's record to make the judge appear "soft on crime.""

In 1986, the Governor of California, George Deukmejian, publicly warned two justices of the
state's supreme court that he would oppose them in their retention elections unless they voted to
uphold more death sentences.”* Obviously, he did not know the legal issues presented by those cases;
al hewasinterested in wasresults. Deukmejian had already announced hisopposition to Chief Justice
Rose Bird because of her votesin capital cases.” Apparently unsatisfied with the subsequent votes of
the other two justices, the governor carried out his threat.”® He opposed the retention of al three
justices, and all lost their seats after a campaign dominated by the death penaty.” Deukmejian
appointed their replacements in 1987.

After a decision by the Texas Court of Criminal Appeds, reversing the conviction in a
particularly notorious capital case, a former chairman of the state Republican Party called for
Republicans to take over the court in the 1994 eection.” The voters responded to the call.
Republicans won every position they sought on the court that year.”® One candidate for the court,
Stephen W. Mansfield, campaigned on promises of greater use of the death penalty, greater use of the
harmless-error doctrine, and sanctions for attorneys who file "frivolous appeals especially in death
penalty cases."’” Before the election, it came to light that Mansfield had misrepresented his prior
background, experience, and record;® that he had been fined for practicing law without alicensein
Florida;” and that - contrary to his assertions that he had experience in criminal cases and had
"written extensively on criminal and civil justice issues’ - he had virtually no experience in criminal
law.®* Nevertheless, Mansfield received fifty-four percent of the votes in the genera election,
defeating the incumbent judge, a conservative former prosecutor who had served twelve years on the
court and had been supported by both sides of the criminal bar.®* After his eection, Texas Lawyer
declared Mansfield an "unqualified success."®

Justice James Robertson was voted off the Mississippi Supreme Court in 1992. His opponent
in the Democratic primary ran as a "law and order candidate” with the support of the Mississippi
Prosecutors Association.®® Robertson was attacked for a concurring opinion he had written
expressing the view that the Constitution did not permit the death penalty for rape when therewasno
loss of life® However, Robertson and his fellow justices who had taken an oath to uphold the
Constitution of the United States had no choice. The United States Supreme Court had held ten years
earlier that the Eighth Amendment did not permit the death penalty in such cases®



Robertson's opponents also told Mississippi votersthat Robertson believed "adefendant who
'shot an unarmed pizza delivery boy in cold-blood' had not committed a crime serious enough to
warrant the death penalty."® In truth, Justice Robertson filed adissent in the case expressing his view
that becausethetrial court had failed to define the "heinous, atrocious or cruel" aggravating factor for
thejury, it should be remanded for anew sentencing hearing.®” He did not suggest that the crime was
not serious enough to warrant a death sentence on remand.

The eventual disposition of the case vindicated the position taken in dissent by Justice
Robertson. The United States Supreme Court granted certiorari and remanded the case to the
Mississippi Supreme Court because it could not tell how the mgjority of the Mississippi court had
resolved the issue.®® On remand, the Mississippi Supreme Court reversed the case and remanded it to
the trial court for a new sentencing hearing.®® Thus, had Justice Robertson's view prevailed on the
initial appeal, it would have saved four years and considerable costs and reduced the time for the
resentencing in the case. If anything, Justice Robertson's dissent would appear to be an indication of
his abilities as ajudge and not a basis for removing him from the court.

Those who suggest that thisis nothing more than democracy in action misunderstand therole
of courtsin our society and the importance of independent courts. As Judge William Cranch wrote,
courts have a duty to decide the legal issues before them "undisturbed by the clamor of the
multitude."® Often that includes protecting the rights of various minorities - political, racial, and
ethnic. Unlike legidatures or executives, courts are not expected to gauge public opinion by resort to
focus groups or public opinion polls before making their decisions. Judges are expected to enforce the
law, whether it be the First Amendment rights of the radical right or the radical left to publish
unpopular political views, the right of The New York Times to publish the Pentagon Papers,” or the
right of a suspected child molester to afair and impartial trial. No one has said it better than Justice
Robert H. Jackson:

Thevery purpose of aBill of Rightswasto withdraw certain subjects from the vicissitudes of
political controversy, to place them beyond the reach of maorities and officials and to
establish them as legal principles to be applied by the courts. One's right to life, liberty, and
property, to free speech, a free press, freedom of worship and assembly, and other
fundamental rights may not be submitted to vote; they depend on the outcome of no
elections.*”

The threat that a judge can be removed from office because of an unpopular decision
undermines the independence, integrity, and impartidity of the judiciary. A grievance similar to the
one made against King George 11 in the Declaration of Independence could be leveled against those
politicianswho attack judges for their rulings: "He has made judges dependent on his Will alone, for
the tenure of their offices...."

The costs extend far beyond those who are removed from office. The greatest threat to the
rule of law comes from those judges who remain on courts, but refuse to enforce thelaw in instances
when an unpopular outcome could jeopardize their careers. Once ajudge compromises hisor her oath
by refusing to enforce the law in order to stay in office or advance to a higher court, both the judge
and the court areirreparably diminished. In addition, the credibility of courts sufferswhen judgesare



perceived as giving in to political pressures.

The overal quality of justice is affected when courts are composed of judges who seek to
produce certain results. The California Supreme Court, which had been one of the most distinguished
state supreme courtsin the country, is now an undistinguished death mill known mostly for itsvarious
refinements of the harmless-error doctrine. One scholar has observed that the court's harmless-error
decisiongsé reflect a "desire to carry out the death penalty” more than they reflect "jurisprudentia
theory."

The vulnerability of state court judges also discourages those individuals whom we would
most want to be judges from seeking or taking the bench. After what happened to Justice Whitein
Tennessee or Justice Robertson in Mississippi, why would any conscientious lawyer want to accept a
seat on one of those courts, knowing that one opinion may be used to misrepresent everything they
may do asajudge? Do wewant judges who violate the Canons of Judicial Ethics™ before even taking
office by promising certain results to the voters or an executive?

Most fundamentally, however, when judges must depend upon mgjority approval, courtsare
unable to perform one of their most important constitutional roles, described by Justice Hugo L.
Black, of serving as"havensof refuge for those who might otherwise suffer becausethey are helpless,
weak, outnumbered, or because they are ... victims of prejudice and public excitement."*® Today, as
politiciansin both major political parties compete to show who can be the toughest on those who are
most defenseless - poor people accused of crime, immigrants, and those on welfare - there is a
particularly urgent need for independent courts that can determine whether politicaly expedient
measures pass constitutional muster.

Denial of Effective Counsel

Equally essentia to fairness as the right to an impartial and independent judge isthe right to
counsdl. The skills of alawyer are required to enforce every legal right of the citizen who stands
accused. Otherwise, those fundamental protections, designed to ensure afair trial and areliableresuilt,
mean nothing. Counsel is also essential for the presentation of relevant evidence to the trier of fact.
As the Supreme Court observed in Gideon v. Wainwright:*

[11n our adversary system of criminal justice, any person haled into court, who istoo poor to
hirealawyer, cannot be assured afair trial unless counsdl isprovided for him.... [L]awyersin
criminal courts are necessities, not luxuries.”’

Unfortunately, the promise of Gideon that competent counsel would be provided for the poor has not
been realized in many states. A stark exampleis provided by an account of a capital trial in Houston,
Texas:

Seated beside his client - aconvicted capital murderer - defense attorney John Benn spent
much of Thursday afternoon’s trial in apparent deep sleep.

His mouth kept falling open and his head lolled back on his shoulders, and then he
awakened just long enough to catch himsalf and sit upright. Then it happened again. And



again. And again.

Every time he opened his eyes, adifferent prosecution witness was on the stand describing
another aspect of the Nov. 19, 1991, arrest of George McFarland in the robbery-killing of
grocer Kenneth Kwan.

When state District Judge Doug Shaver finally called arecess, Benn was asked if he truly
had fallen adeep during a capital murder trial.

"It's boring," the 72-year-old longtime Houston lawyer explained.*®

This does not offend the Sixth Amendment, the trial judge explained, because, "[t]he Constitution
doesn't say the lawyer has to be awake."* The Texas Court of Criminal Appeals apparently agreed
with this analysis. It rejected McFarland's claim of ineffective assistance of counsdl,'® applying the
standard set by the Supreme Court in Strickland v. Washington.'™

The majority opinion of the Texas court even suggested that it may have been a "strategic
move" for the attorney who assisted Benn to allow Benn to sleep because it might cause the jury to
have sympathy for McFarland.*®® Judge Baird, who dissented, found this suggestion to be "utterly
ridiculous."*®® He pointed out that a"sleeping counsel is unprepared to present evidence, to cross-
examine witnesses, and to present any coordinated effort to evaluate evidence and present a
defense."'* He observed:

The trid judge had so little confidence in Benn's ability to represent [McFarland] that [a
second attorney] was appointed to assist Benn. But Benn remained the lead attorney. And
considering the lack of communication between Benn and [the second attorney], the lack of
preparation for trial, and the uncontroverted evidence of Benn's seeping, | have no
confidence in the hand that guided [M cFarland's] representation....

... Neither attorney interviewed a witness and neither attorney reviewed the extraneous
offensesthat wereto be later admitted. Benn decided which witness hewould cross-examine
and he informed [co-counsel] of his decision only after the State's examination. Thus, [co-
counsel's] preparation for cross-examination of his withesses could not have been effective
because he did not know which witnesses he was to question. And considering the role to
which hewasrelegated, [co-counsel] wasin no position to put forward a coordinated defense
strategy. Even more disturbing, Benn could sleep during the direct examination and still elect
to conduct cross-examination. It seemsto methat [ co-counsel's] belief that the jury might feel
sympathy for [McFarland] was more a desperate hope than reasonable trial strategy.'®

But George McFarland is not the only person whose lawyer slept during a capital trial in
Houston, the city responsible for more executions than any other jurisdiction in the country.'® Calvin
Burdine and Carl Johnson both had the misfortune to have attorney Joe Frank Cannon assigned to
defend them. They are among ten clients of Cannon who have been sentenced to death."® Cannon has
been appointed by judges in Houston to numerous criminal casesin the last forty-five years, despite
his tendency to doze off during trial.*®®

In Calvin Burdine's case, the tria court found that Cannon "dozed and actually fell asdeep”
during trial, "in particular during the guilt-innocence phase when the State's solo prosecutor|[] was
questioning witnesses and presenting evidence."'® The clerk of the court testified that "defense



counsel was asleep on several occasions on severa days over the course of the proceedings."
Cannon's file on the case contained only three pages of notes.™ Once again, the Texas Court of
Crimina Appeds found that a deeping attorney was sufficient "counsel" under the Sixth
Amendment."*?

After Carl Johnson had been sentenced to death at a trial in which he was represented by
Cannon, his post-conviction appeals were taken by Professor David Dow of the University of
Houston Law Center, a supporter of the death penalty.™ Upon review of the record in the case,
Professor Dow found that "the ineptitude of the lawyer ... jumps off the printed page,"*** and added
that:

During long periods of jury voir dire, while the State was asking questions of individua
jurors, the transcripts give one the impression that Johnson's lawyer was not even present in
the courtroom. Upon investigation, it turned out that he was in fact present; it's just that he
was asleep.'®

Both the Texas Court of Criminal Appeals and the United States Court of Appeals for the Fifth
Circuit held Johnson was not denied his Sixth Amendment right to counsel.**® Neither court published
its opinion.*” Carl Johnson was executed on September 19, 1995.*%

When one city - the capital of capital punishment - has three cases in which death was
imposed and upheld by the state's highest court even though the defense lawyers were asleep during
thetrias, it speaks volumes about the lack of commitment to fairness by courts. But equally shocking
examples are found throughout the country.

A study of homicide casesin Philadelphia, which rivals Houston for its high number of death
cases, ™™ found that the quality of lawyers appointed to capital cases in Philadelphiais so bad that
"even officials in charge of the system say they wouldn't want to be represented in Traffic Court by
some of the people appointed to defend poor people accused of murder."**° The study found that
many of the attorneys were appointed by judges based on political connections, not legal ability.
"Philadelphia's poor defendants often find themselves being represented by ward leaders, ward
committeemen, failed politicians, the sons of judges and party leaders, and contributorsto the judges
election campaigns."**

Other studies have found the same poor quality of representation in capital casesin one state
after another. The National Law Journal, after an extensive study of capital cases in six southern
states, which account for the vast majority of executions, found that capital trials are "more like a
random flip of a coin than a delicate balancing of the scales' because the defense lawyer istoo often
"ill trained, unprepared ... [and] grossly underpaid."'%

The ABA concluded after an exhaustive study that "the inadequacy and inadequate
compensation of counsel at tria" was one of the"principal failings' of the capital punishment systems
in states today.'* The ABA's report illustrates the pervasiveness of the problem:

Georgias recent experience with capital punishment has been marred by examples of



inadequate representation ranging from virtualy no representation at all by counsdl, to
representation by inexperienced counsdl, to failuresto investigate basic threshold questions, to
lack of knowledge of governing law, to lack of advocacy on the issue of guilt, to failureto
present a case for life at the penalty phase....

... Defense representation is not necessarily better in other death penaty states. In
Tennessee, for another example, defense lawyers offered no evidence in mitigation in
approximately one-quarter of al death sentences affirmed by the Tennessee Supreme Court
since the Tennessee legislature promulgated its current death penalty statute.™*

Numerous articles and studies make clear the pervasiveness of the problem in al types of criminal
cases and the reasons for it: the grossly inadequate funding of indigent defense systems, the lack of
public defender programsin many jurisdictions, thelack of independence of defender systems, and the
low standard for effective assistance established by the Supreme Court in Strickland v. Washington.'®

The quality of legal representation one receives makes adifference. Judge Alvin Rubin of the
Fifth Circuit put it bluntly:

The Constitution, as interpreted by the courts, does not require that the accused, evenin a
capital case, be represented by able or effective counsdl .... Consequently, accused persons
who are represented by "not- legaly-ineffective’ lawyers may be condemned to diewhen the
same accused, if represented by effective counsel, would receive at least the clemency of alife
sentence.'*®

Great outrage has been expressed by many because O.J. Simpson received exceptiona legal
representation at histrial dueto hiswealth. But little outrage is expressed about the far more common
occurrence in the criminal courts of this land - the wholly substandard representation that the poor
receive because of their poverty. But as bad as the counsel provided to poor peopleisat their trials,
most are in an even worse predicament in post- conviction review, when there is no obligation for
states to provide counsel at al. One who has been denied the Sixth Amendment right to counsel at
trial usually has no recourse. Most poor people cannot, without counsel, even begin to establish in
post-conviction review aclaim of ineffective assistance of trial counsdl.

Fairness Matters

Fairness is important to achieving just results that command the respect of the community.
The lack of fairness in the state court systems seriously undermines the reliability of the results
reached in many casesin those courts. Moreover, athough the result may be what the public wantsin
a particular case, ultimately citizens will have little respect for courts that bend with the political
winds. No one can be expected to trust or respect judgments obtained at trialsin which the accused
lacked adequate representation.

Justice Stevens recently observed that the "recent development of reliable scientific
evidentiary methods has made it possible to establish conclusively that a disturbing number of persons
who had been sentenced to death were actually innocent."*?” This"most dramaticaly illustrate[s]" the
consequences of failure to provide competent legal counsel to the poor, according to Justice



Stevens.™ In thetwenty years since the Supreme Court upheld the resumption of capital punishment,
fifty-nine persons sentenced to death have been freed after establishing their innocence.® The
Department of Justice has recently published a report on a number of other persons convicted of
crimes, but |ater exonerated by scientific evidence.*®

Such clear cases of innocence raise questions about whether other cases that cannot be
conclusively resolved by scientific evidence may aso involve miscarriages of justice. For example,
Lloyd Schlup, who had been sentenced to death in Missouri, was recently granted federal habeas
corpusrelief by afederal court dueto evidence of hisinnocence.** The Supreme Court had held that
he was entitled to the hearing at which this evidence was presented.** It is doubtful whether hewould
obtain ahearing under the amendments contained in the Antiterrorism Act. Virginianearly carried out
an execution of a person convicted in avery similar case despite questions of innocence.™

Questions of the adequacy of the legal process are aso raised by severa cases of innocent
people sentenced to death who were not released by courts until after the media publicized their
innocence. For example, Alabama courts ordered the release of Walter McMillian, who spent six
years on Alabama's death row for a crime he did not commit, only after the CBS news program 60
Minutes reported on hisinnocence.** Similarly, it was only after 60 Minutes publicized theinnocence
of Clarence Lee Brandley that the Texas courts, which had twice previoudy denied relief, ordered a
hearing that eventually led to his release™ Randall Dale Adams, whose story™*® was told in the
motion picture The Thin Blue Line, was released from death row only because filmmakers
demonstrated his innocence.

Fairness a so matters because courts make many other decisionsin criminal cases besidesguilt
or innocence. A finding of guilt only raises a second question of how that offender isto be punished.
Punishments range from community service, to fines, to ten daysin jail, to ten yearsin prison, to life
imprisonment without the possibility of parole, to death.

A fair process is essentia to ensuring that such decisions are as well informed as humanly
possible. Before the execution of Horace Dunkins by Alabamain 1989, when newspapers reported
that Dunkins was mentally retarded, at least one citizen who sat on Dunkins's case as a juror came
forward and said she would not have voted for the death sentence if she had known of his mental
limitations.™*” Because of the poor legal representation that Dunkins had received from his court-
appointed lawyer, evidence of his mental retardation was not presented to the jury. The jury was
unable to perform its congtitutional obligation to impose a sentence based on "a reasoned moral
response to the defendant's background, character and crime,"**® because it was not informed by
defense counsel of Dunkins's disability. Nevertheless, Dunkins was executed.

Fairness aso matters because of the professed commitment of courts to keep improper
influences, such as racia prejudice,™ from influencing the outcome of cases. Racial disparities are
found throughout the criminal justice system.™* Virtually every report that has examined the
operation of the death penalty has found racial discrimination in its infliction.*** One of the most
recent reports reaching this conclusion wasissued in June of 1996 by the International Commission of
Jurists, a2 highly regarded organization made up of jurists around theworld, after avisit to the United
States.™



Y et courts tolerate racial discrimination and often refuse even to examine issues of racia
prejudice. The Supreme Court alowed Georgiato carry out death sentences despite significant racial
disparitiesin theinfliction of the death penalty.*** Two African-American men sentenced to death by
an dl-whitejury in Utah were executed even though jurors received anote that contained the words
"Hang the Nigger's' [sic] and a drawing of a figure hanging on a gallows."™ No court, state or
federal, even had a hearing on such questions as who wrote the note, what influence it had on the
jurors, and how widely it was discussed by thejurors. William Henry Hance was executed in Georgia
without any court holding ahearing on the use of racia slursby jurorswho decided hisfate.** Other
courts have refused to look behind grossracial disparities for discrimination.* Thetolerance of racia
discrimination and therefusal of courts even to deal with theseissuesreveasalack of commitment to
fairness.

Fairnessis crucial if citizens are to see the decisions of courts as legitimate and entitled to
respect. Of course, fairness should be assured at the outset. Judges should be insulated from political
pressures. Public defender programs should be established and funded to provide competent legal
assistance to poor people accused of crimes. All parts of the community should participate in the
judicial process and other safeguards should be taken to ensure that racia prejudice does not come
into play.**’ But, as we have seen, in many jurisdictions these safeguards are not present.

Moreover, crimina cases are often affected by the passions of the moment. As Justice Stevens
observed, "the emotional impact of [capital] cases givesrise to aspecial risk of error."**® Thefailure
of some states to provide lawyers during post-conviction review and legisation narrowing post-
conviction review suggests that it is more important to hide constitutional error than to expose and
correct it. Thefailureto correct errorsfound in post-trial review sendsthe message that constitutiona
violations are inconsequentia. It tells judges, prosecutors, and law enforcement officials that
departures from constitutional standards in the quest for convictions and death sentences will be
tolerated. The short shrift that the Supreme Court, Congress, and the President have given habeas
corpus reaffirmsthe notion voiced so often by politicians: that the Bill of Rightsis nothing morethan
acollection of "technicalities' that get in the way of convicting the accused and carrying out their
sentences. The underlying assumption, of course, isthat because those accused are guilty, the denial
of process does not matter.

The provisions of the Antiterrorism and Effective Death Penalty Act of 1996 restricting the
power of federal courts to correct constitutional error in criminal cases represent a decision that
results are more important than process, that finality is more important than fairness, and that
proceeding with executions is more important than determining whether convictions and sentences
were obtained fairly and reliably.

Such a system produces results - convictions and death sentences - but it does not produce
justice. All of us should be concerned about that. In Robert Bolt's play, A Man for All Seasons, a
young man argues that laws that are inconvenient or unpopular should not be followed; indeed, he
would " cut down every law in England [to pursue the Devil]."**? Thomas More responds: "And when
the last law was down, and the Devil turned round on you - where would you hide ... the laws all
being flat? This country's planted thick with laws ... [do you] really think you could stand upright in



the winds that would blow then?'**

The Need for Leadership

To achievefairnessin our courts we need leadership. Unfortunately, we are not receiving that
leadership from our political leaders or our bar leaders. That was not aways the case. When Robert
F. Kennedy wasthe Attorney Genera of the United States he championed the passage of the Crimind
Justice Act,™" which established public defender programs for federal courts. When Florida was
asserting that poor people were not entitled to counsel in crimina cases in the case of Gideon v.
Wainwright™? and asked other states to file amicus curiae briefs supporting its position, Attorney
General Walter Mondale of Minnesota, along with attorneys general of twenty-one other states, filed
as amici on Gideon's side, supporting the right to counsel.**?

Today, we do not have thiskind of leadership. Even the most minimal effortsto improve the
quality of representation for the poor are opposed by the associations of state attorneys general and
district attorneys. Indeed, last year state attorneys general were successful in persuading Congressto
remove al federa funding for the small programs that provided representation to individuals
sentenced to death.™* Not a word of protest was heard from the Attorney General of the United
States or the White House.

When federal Judge Harold Baer suppressed cocaine and heroin seized by New York City
police officers,"™ Republican presidential candidate Robert Dole called for hisimpeachment,**® and
the Clinton White House suggested it would ask for hisresignation if Judge Baer did not reverse his
ruling.”" No leader in either party stepped forward to call Senator Dole or President Clinton to task
for theirresponsible statements, to defend judicial independence, and to point out that judges are not
to be removed from office because one disagrees with their position.

When Justice Penny White was being attacked by the Republican governor of Tennessee and
the chair of the Republican Party in that state, responsible members of the party should have stepped
forward, pointed out the distortions, and reminded Tennessee voters of the importance of an
independent judiciary.

Those of you who have or will graduate from this law school will have the opportunity to
provide the leadership that ismissing in this nation today. Y ou will be governors, legidators, judges,
and community leaders. If nothing else, you can refrain from the demagoguery on crime that so
dominatesthe political discoursein the United Statestoday. Y ou can refrain from demeaning the Bill
of Rights by referring to it as nothing more than a collection of technicalities. Y ou can refrain from
taking cheap shots at judges who abide by their oaths and uphold the Constitution even when their
decisions are not popular.

But you can do much more. Y ou can help educate your fellow citizens about the importance
of process, the great value of the Bill of Rights. Y ou can help build indigent defense programs that
are independent of judges and prosecutors and that will provide the zealous and effective
representation that is essential to the proper working of the adversary system. Y ou can help your
fellow citizens understand that when the lawyers at those programs do their jobs they are not



defending crime, they are defending the Congtitution for al of us. Y ou can help lead us away from the
notion that to avoid being soft on crime, one must be hard on the Bill of Rights.

You can raise questions about what kind of society you want for the future. The new
Constitutional Court of South Africa recently confronted such a question in deciding the
congtitutionality of the death penalty for that nation. Finding that South Africas enlightenment
includes a changing outlook, from "vengeance to an appreciation of the need for understanding,"**®
the court concluded that the death penalty is cruel, unusual, and degrading under that country's new
constitution.™

Y ou can aso respond individually by providing your services to those who most desperately
need them. They will not be the same people who can pay you the most money. Y ou must decide
whether you will use your enormous talents and the outstanding legal education you have obtained
here to become wealthy or to serve those most in need. Unfortunately, it is not possible to do both.
But remember, it is no sacrifice to receive the same income as that received by teachers, farmers,
workers on the assembly line, police officers, and other good, decent working men and women who
raise families and contribute to their communities. To the contrary, it isagreat privilege to devote
one'slife to things that are important and about which you care passionately.

Regardless of what the national government or your state legislature may decide about its
commitment to fairness, you can show your commitment by representing poor people who otherwise
would not have a zeal ous advocate. Y ou can practice law in communities all over this country where
there has never been a lawyer who would question the status quo, who would give African-
Americansthe same representation as white people, who would give the poor the same representation
astherich. If you are willing to live modestly and work hard, you can change that.

Y ou have the opportunity to become what Martin Luther King, Jr., in one of his many great
sermons, called "drum magjorsfor justice." Dr. King described the drum major for justice as one who
speaksthetruth - no matter how unwelcomeit may be and no matter how uncomfortableit may make
thelistener - and asonewho giveshisor her lifeto serving others: to feeding the hungry, clothing the
naked, and - particularly important for lawyers - to visiting those who arein prison, and to loving and
serving humanity.*® | encourage you to adopt his goal asadrum major for justice: "1 just want to be
therein love and justice and in truth and in commitment to others, so that we can make of this old
world anew world."**

* Director, Southern Center for Human Rights, Atlanta, Georgia; Visiting Lecturer, Harvard
Law School; Visiting Associate Professor, Georgetown University Law Center; B.A., 1971,
J.D., 1974, University of Kentucky. On October 4, 1996, Professor Bright delivered this
Paper as the John Randolph Tucker Lecture at the Washington and Lee University School of
Law.
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